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IN THE 


United States Court of Appeals 

fob the District of Columbia 


No. 9384 


District of Columbia, Petitioner, 


v. 


Johnson & Wimsatt, Inc., a corporation, Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia reversing the action 
of the Assessor of the District of Columbia denying a claim 
of respondent herein (petitioner below) for refund of income 
taxes assessed against it for the calendar years 1939 and 1940. 

The Board of Tax Appeals had jurisdiction under the pro¬ 
visions of Section 34 of the District of Columbia Income Tax 
Act, 53 Stat. 1103 (Section 47-1534, D. C. Code, 1940). 

The findings of fact, conclusions of law, opinion, and de¬ 
cision of the Board were entered May 28, 1946. The petition 
for review by this Court of the decision of the Board was filed 
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June 25, 1946. The transcript of record was filed in this 
Court September 3, 1946 (the time therefor having been ex¬ 
tended by order of the Board). This Court has jurisdiction 
under the provisions of Sections £ and 4, Title IX, of the 
District of Columbia Revenue Act of 1937, as added by the 
Act of May 16,1938, c. 223, 52 Stat. 356, 372 (Sections 47-2403 
and 47-2404, D. C. Code, 1940) as; amended. 

i 

STATEMENT OF! THE CASE 

For the purpose of this appeal, petitioner, District of Co¬ 
lumbia, accepts in toto the findings of fact of the Board. The 
petition filed with the Board whereby the respondent, John¬ 
son & Wimsatt, Inc., appealed from the action of the Assessor, 
the Board’s findings of fact, conclusions of law, opinion and 
decision, and the petition for review filed by the District are 
printed as parts of the Joint Appendix to the Briefs in com¬ 
pliance with Rule 17(a) of the General Rules of this Court. 
That portion of the testimony printed as a part of the Joint 
Appendix is printed at the request of respondent. 

The essential facts and question involved in this case can 
be stated in no better way than to quote the following para¬ 
graphs from the opinion of the Board: 

“In 1939 and 1940, petitioner, Johnson & Wimsatt, 

Inc., a Delaware corporation, was engaged in the 
wholesale lumber business, | with its principal office 
and its lumber yard in the District of Columbia. Dur¬ 
ing these years it sold cerjtain merchandise in the 
District of Columbia whicn is not involved in this 
appeal, and substantial portions of its business con¬ 
sisted of sale of lumber pursuant to contracts of sale 
either made or confirmed at petitioner’s District of¬ 
fice, to its customers without the District of Colum- 
' bia, such merchandise being bought by petitioner 
from mills outside of the District and delivered by 
them directly to petitioner’s customers outside of the 
District. ! 


4 


3 


“The question is whether the profits on such sales 
were from District of Columbia sources within the 
meaning of Tit. II, sec. 2(b) of the District of Co¬ 
lumbia Revenue Act of 1939, 53 Stat. 1087 (D. C. 
Code 1940, sec. 1502-b).” (App. 12, 13.) 

The Board held that the income received by respondent, 
Johnson & Wimsatt, Inc., as the result of the transactions 
described in the first paragraph quoted above was not income 
from District sources within the meaning of Section 2(b) of 
the District of Columbia Income Tax Act, supra, stating, inter 
alia, that: 

“The case seems to be governed by the decision 
of the United States Court of Appeals of this Dis¬ 
trict rendered May 20, 1946, in Electric Storage Bat¬ 
tery Co. v. District of Columbia ” (App. 11, 12.) 

and expressing the opinion that: 

“ * * * the decision of the Court of Appeals makes 
the place of passage of title the sole test of taxabil¬ 
ity.” (App. 12.) 

The District contends (1) that the decision of this Court in 
the Electric Storage Battery Case, infra, did not make the place 
of passage of title the sole test of taxability, and (2) the in¬ 
come received by Johnson & Wimsatt, Inc., as the result of 
the transactions heretofore described was income from Dis¬ 
trict sources within the meaning of Section 2(b), supra. 

STATUTES INVOLVED 

Section 2(b) of the District of Columbia Income Tax Act 
as originally enacted, 53 Stat. 1087, Section 47-1502(b), D. C. 
Code 1940, provided as follows: 

“(b) TAX ON CORPORATIONS.—There is here¬ 
by levied for each taxable year upon the taxable in- 
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come from District of Columbia sources of every cor¬ 
poration, whether domestic or foreign (except those 
organizations expressly exempt under paragraph (d) 
of this section), a tax at the rate of 5 percentum 
thereof.” 

Section 4(a) of the District 6f Columbia Income Tax Act, 
56 Stat. 1088, Section 47-1504(a), D. C. Code 1940, provides 
as follows: 

‘‘(a) DEFINITIONS.—The words ‘gross income/ 
as used in this title, include gains, profits, and income 
derived from salaries, wa&es, or compensation for 
personal services of whatever kind and in whatever 
lorm paid, including salaries, wages, and compensa¬ 
tion paid by the United States to its officers and em¬ 
ployees to the extent the same is not immune from 
taxation under the Constitution, or income derived 
from professions, vocations, trades, businesses, com¬ 
merce, or sales or dealings in property, whether real 
or personal, growing out of the ownership, or use of, 
or interest in, such property; also from rent, royalties, 
interest, dividends, securities, or transactions of any 
business carried on for gain or profit, or gains or 
profits, and income derived from any source what¬ 
ever.” 

Section 4(b) of the District of Columbia Income Tax Act, 
56 Stat. 1088, Section 47-1504(b), D. C. Code 1940, provides 
as follows: 

‘‘(b) * * * In the case of any corporation, gross 
income includes only the gross income from 
sources within the District of Columbia. The proper 
apportionment and allocation of income with respect 
to sources of income within and without the District 
may be determined by processes or formulas of gen¬ 
eral apportionment under rules and regulations pre¬ 
scribed by the Commissioners.” 

Section 29(a) of the District of Columbia Income Tax Act, 
56 Stat. 1100, Section 47-1529(a), D. C. Code, 1940, provides 
as follows: 
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“(a) DUTIES OF ASSESSOR.—The assessor is 
hereby required to administer the provisions of this 
title. The assessor shall prescribe forms identical 
with those utilized by the Federal Government, ex¬ 
cept to the extent required by differences between 
this title and its application and the Federal Act and 
its application. He shall apply as far as practicable 
the administrative and judicial interpretations of the 
Federal income-tax law so that computations of in¬ 
come for purposes of this title shall be, as nearly as 
practicable, identical with the calculations required 
for Federal income-tax purposes. As soon as prac¬ 
ticable after the return is filed the assessor shall ex¬ 
amine it and shall determine the correct amount of 
the tax.” 

Section 43(12) of the District of Columbia Income Tax Act, 
53 Stat. 1103, Section 47-1543(12), D. C. Code 1940, provides 
that: 

“(12) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling, or commercial activ¬ 
ity in the District of Columbia; and include the per¬ 
formance of the functions of a public office.” 

STATEMENT OF POINTS 

1. The Board was in error in holding that the decision of 
this Court in the Electric Storage Battery Co., Inc. v. Dis¬ 
trict oj Columbia, infra, made the place of passage of title the 
sole test of taxability. 

2. The income received by respondent from sales con¬ 
tracted for by respondent with its customers in the District, 
including income from sales initiated outside the District, but 
subject to confirmation by respondent at its District office, was 
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taxable income from District sources within the meaning of 
Section 2(b) of the District of Columbia Income Tax Act. 

SUMMARY OF ARGUMENT 

The District Income Tax Act as originally enacted and as 
amended is very broad While it was designed to produce reve¬ 
nue by a direct tax on income, the Act nevertheless has certain 
features of an excise or franchise tax. 

The Board was in error in holding that the decision and 
opinion of this Court in Electric Sjtorage Battery Co. v. District 
of Columbia, .... U. S. App. D. C; 155 F. 2d 867 (decided 
May 20, 1946) made the place of passage of title the sole test of 
taxability of income from the sale of personal property. In that 
case the District of Columbia was neither the place where tide 
passed nor the place where the sales were consummated 

The income in question was from District of Columbia sources. 
As orginaliy enacted the District of Columbia Income Tax Act 
contained no mention of any passage of tide nor acceptance of 
orders and Section 2(b) of said Act contained no mention of any 
“sale.” 

The rule laid down in Commissioner v. East Coast Oil Co., 
85 F. 2d 322, cert den. 299 U. S. 308, is inconsistent with the rule 
laid down by the Supreme Court in Compania General v. Col¬ 
lector, 279 U. S. 306. Under the decision of the Supreme Court 
in Norfolk and Western Ry. Co. v. Sims, 191 U. S. 441, the sales 
in question, as distinguished from the passage of tide to the 
goods sold, were made in the District, and under the Compania 
General Case the income from such sales was fiom District 
sources. 

ARGUMENT 

General Discussion of the Statute Involved 

t 

1 \ 

As originally enacted, Section 2(b), supra, levied a tax at 
the rate of five per cent on the taxable income “from District 

I 
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of Columbia sources of every corporation, whether domestic 
or foreign/’ with certain exceptions. Section 2(b) was 
amended by the addition, inter alia, of the following proviso: 

“ Provided., however, That income derived from the 
procurement of orders for the sale of personal prop¬ 
erty by means of telephonic communication, written 
correspondence, or solicitation by salesmen in the Dis¬ 
trict where such orders require acceptance without the 
District before becoming binding on the purchaser 
and seller and title to such property passes from the 
seller to the purchaser without the District is not 
from District of Columbia sources:” 1 

However, that amendment was made applicable to taxable 
years beginning after December 31, 1941, 2 and since the tax 
years involved in the case at bar are the calendar years 1939 
and 1940, the amendment is inapplicable. This case, therefore, 
involves the interpretation of Section 2(b) as originally en¬ 
acted and not as amended. 

Before proceeding with any discussion of cases, it is per¬ 
haps advisable to examine and analyze not only Section 2(b) 
but other provisions of the District Income Tax Act as well. 

It will be observed that as originally enacted Section 2(b), 
supra, contained no mention of any “sale,” much less any 
“passage of title” or “acceptance of orders.” However, in 
Section 4(a), supra, the words “gross income” were defined so 
as to include not only income derived from “vocations, trades, 
businesses, commerce, or sales or dealings in property, whether 
real or personal, growing out of the ownership, or use of, or 
interest in, such property,” but “also from * * * transactions 
of any business carried on for gain or profit, or gains or profits, 
and income derived from any source whatever.” 

While under Section 4(b), supra, in the case of any cor¬ 
poration gross income includes only “the gross income from 

1 Act of June 22, 1942, c. 433, Section 1, 56 Stat. 376, Section 47-1502(b), D. C. 

Code, 1940, Supp. IV. 

-56 Stat. 377, Section 4(a). 
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sources within the District of Columbia,” there is contained 
in that section a provision for the proper apportionment and 
allocation of income with respect “to sources of income with¬ 
in and without the District.” 

Under Section 43(12), supra, the words “trade or business” 
are declared to include, among other things, “commercial ac¬ 
tivity in the District.” | 

The pertinency of the foregoirlg provisions of the statute 
in question becomes more apparent when it is remembered 
that this act supplants the District business privilege tax 
statute whereunder the tax was measured solely by gross re¬ 
ceipts from District sales. 3 The! business privilege tax was, 
as its name implies, a tax imposed upon the privilege of en¬ 
gaging in business in the District. Neild et al. v. District 
of Columbia, 71 App. D. C. 306,110 F. 2d 246. In much the 
same manner that “gross income” is defined in the District 
Income Tax Act, the term “gross receipts” was defined in 
the Business Privilege Tax Act !to mean “the gross receipts 
received from any business in the District” 4 and the term 
“business” included “the carrying on or exercising for gain 
or economic benefit, either direct or indirect, any trade, busi¬ 
ness, * * * or commercial activity * * * in any commerce 
whatsoever in the District * * f.” 5 It appears that in the 
Neild case the taxpayer, a partnership, had its place of busi¬ 
ness in the District, from which the affairs were directed 
and carred on. However, in the course of business goods were 
purchased outside the District and then shipped to the place 
of business in the District, pending resale and delivery. A 
large percentage of the gross receipts was derived from sales 
made to customers outside thie District by the taxpayer’s 
agents who worked in Virginia. Most of the goods thus 
sold were shipped from the District, but a small portion was 
diverted to Virginia buyers without ever being in the Dis- 

3 Eastman Kodak Co. v. District of Columbia, 76 U. S. App. D. C. 339. 131 
F. 2d 347. 

4 Title 20. Section 970(f). Supp. V. D. C. Code 1929. 

•"Title 20, Section 970(e). Supp. V, D. C. Code 1929. 
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trict. In the case at bar the goods never came into the Dis¬ 
trict. 

By an act of February 2, 1942, 56 Stat. 45 et seq., the fol¬ 
lowing provisions were added to the District Income Tax Act: 

“Sec. 46. LICENSES.—(a) Every corporation (ex¬ 
cept those expressly exempt from the tax imposed by 
this title) engaging in or carrying on any business, or 
receiving income from District of Columbia sources, 
shall obtain a license so to do on or before the 1st 
day of January of each year: Provided, That such 
license for the calendar year 1942 may be obtained 
within sixty days after the approval of this Act. Ap¬ 
plications for licenses shall be upon forms prescribed 
and furnished by the Commissioners, and each appli¬ 
cation shall be accompanied by a fee of $10. 

“(b) All licenses issued under this title shall be in 
effect for the duration of the calendar year in which 
issued, unless revoked as herein provided, and shall 
expire at midnight of the 31st day of December of 
each year. No license may be transferred to any 
other corporation. 

“(c) All licenses granted under this title to cor¬ 
porations having an office or place of business in the 
District must be conspicuously posted in the office 
or on the premises of the licensee, and said license 
shall be accessible at all times for inspection by the 
police or other officers duly authorized to make such 
inspection. 

“(d) Every corporation not having an office or 
place of business in the District but which receives 
income from District sources or engages in or carries 
on any business in the District by or through an em¬ 
ployee or agent shall procure the license provided 
by this title. Every employee or agent of any such 
corporation shall carry either the license or a certifi¬ 
cate from the assessor that the license has been ob¬ 
tained, which license or certificate shall be exhibited 
to the police or other officers duly authorized to in¬ 
spect the same. Such certificate shall be in such form 
as the assessor shall determine, and shall be furnished. 
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without charge, by the assessor, upon request. No 
employee or agent of a corporation not having an 
office or place of business within the District shall 
engage in or carry on any business in the District 
for or on behalf of such corporation unless such cor¬ 
poration shall have first obtained a license, as pro¬ 
vided by this title. 

“(e) The Commissioners may, after hearing, re¬ 
voke any license issued hereunder for failure of the 
licensee to file a return or corrected return within 
the time required by this title, or to pay any install¬ 
ment of tax when due thereunder. 

“(f) Licenses shall be renewed for the ensuing 
calendar year upon application as provided in sub¬ 
section (a) of this section. , No license shall be re¬ 
newed if the taxpayer has failed or refused to pay 
any tax or installment thereof, or penalties thereon, 
imposed by this title: Provided, however, That the 
Commissioners, in their discretion, for cause shown, 
may, on such terms or conditions as they may deter¬ 
mine or prescribe, waive thp provisions of this sub¬ 
section. ! 

| 

“(g) Any corporation receiving income from Dis¬ 
trict sources or engaging in or carrying on any busi¬ 
ness in the District without first having obtained a 
license so to do, and any person engaging in or car¬ 
rying on any business for or receiving income from 
District sources on behalf of a corporation not hav¬ 
ing a license so to do, shall, upon conviction thereof, 
be fined not more than $300 for each and every fail¬ 
ure, refusal, or violation, and each and every day that 
such failure, refusal, or violation continues shall con¬ 
stitute a separate and distinct offense. All prosecu¬ 
tions under this subsection! shall be brought in the 
police court of the District cjn information by the cor¬ 
poration counsel or any of his assistants in the name 
of the District. \ 

“(h) The term ‘business’ as used in this section, 
shall include the carrying pn or exercising for gain 
or economic benefit, either direct or indirect, any 


i 
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trade, business, or commercial activity in the Dis¬ 
trict.” 6 

Thus, while the District Income Tax Act, as the title of 
the Act indicates, 7 was designed to produce revenue by a 
direct tax on income, nevertheless the act does have certain 
features of an excise or franchise tax of a nature not dissimilar 
to the Business Privilege Tax Act. The mere fact that the 
tax is measured by a percentage of net income does not pre¬ 
vent its being in the nature of an excise or business privilege 
tax. Underwood Typewriter Co. v. Chamberlain, 254 U. S. 
113, 65 L. Ed. 165, 41 S. Ct. 45; Pittsburgh Life and T. Co. v. 
Young, 172 N. C. 470, 90 S. E. 568. 

Under the provisions of Section 16 of the District Act, as 
originally enacted, 53 Stat. 1095, “every corporation not ex¬ 
pressly exempt from the tax imposed” was required to make 
a return and pay a filing fee of $25.00, which fee was credited 
against the tax.* Conceivably, a corporation could have a 
net loss for tax purposes and yet be required to pay the $25.00 
filing fee. After the addition of Section 46(g), supra, not only 
corporations receiving income from District sources but those 
“engaging in or carrying on any business in the District” are 
required to obtain licenses before doing either or both of 
those acts or subject themselves to criminal prosecution for 
failure to do so. Of course, those additions in Section 48 
are not applicable in the case at bar, 9 but they do serve as 
an indication of the nature of the tax. 


Section 46(g) and Section 46(h), supra, were amended by the same act of 
June 22, 1942, which contained the amendment to Section 2(b), supra. 
Section 46(g) was amended by adding the proviso that the provisions of that 
section “shall not apply to mere collection by an agency of income of a 
corporation not having the license required” by that section (56 Stat. 376). 
Section 46(h), supra, was amended bv a proviso which in effect provided 
that the term “business” should not include the transactions set forth in the 
amendment to Section 2(b). supra (58 Stat. 377). 

" Public Law No. 225. 76th Congress, H. R. 6577—“To provide revenue for 
the District of Columbia, and for other purposes.” 

» Section 47-1516. D. C. Code 1940. 

» See 56 Stat. 46. 377. 
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With these things in mind, consider the activities of the 
respondent during the tax years! involved. It was, during 
1939 and 1940, a Delaware corporation engaged in the whole¬ 
sale lumber business with its lumber yard and principal place 

9). The income in ques- 
respondent of merchandise 
which it purchased from mills outiside the District and which 
was delivered by such mills to respondent’s customers out¬ 
side the District (App. 9). As the Board found, “the sales 
so made # * * were either contracted for by” the respondent 
“with its customers in the District] of Columbia, or if the sales 
were initiated outside of the District were subject to confir¬ 
mation by” respondent “at its District of Columbia office” 
(App. 9, 10). Aside from other activities which the Company 
engaged in during the tax years involved (App. 8), we submit 
that the transactions described constituted “commercial ac¬ 
tivity in the District of Columbia” within the meaning of 
Section 43(12), supra, and the gross income therefrom re¬ 
sulted from “sales or dealings ir. property” and was income 
“denved from any source whatever” within the meaning of 
Section 4(a), supra. Finally, we submit, such income was 
“from District of Columbia sources.” 

For all the findings of fact and opinion of the Board dis¬ 
close. the only commercial activities conducted outside the 
District and in which respondent was a participant during 
the years in question were that !(1) certain sales “were initi¬ 
ated outside of the District,” aqd even those sales were sub¬ 
ject to confirmation at the District office (App. 9, 10), and 
(2) it “purchased from mills oiitside the District of Colum¬ 
bia” certain merchandise (App. (9). It appears that as a part 
of the agreement between respondent and its customers out¬ 
side the District respondent was “required to deliver the 
lumber to the purchaser” beforfe it “could collect” its money 
(App. 20), but such merchandise was “for delivery by mills 
from outside of the District” (j.4pp. 10), and the carrier was 

the agent of the mill (App. 20). The testimony further dis- 

j 

I 

i 

i 

I 

i 

f 

I 


of business in the District (AppJ 
tion resulted from sales made by) 


i 
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closes that the respondent had salesmen outside the District 
and in some instances orders were placed through the sales¬ 
men and in other instances were placed directly with the 
Washington office (App. 19), but, as found by the Board, all 
such orders were subject to confirmation at the Washington 
office of respondent (App. 9, 10). The District contends, 
therefore, that those activities and transactions which re¬ 
spondent conducted at its Washington office were the direct 
cause and source of the income in question for reasons which 
will hereinafter appear. 


I. 

The decision of this Court in the Electric Storage Battery case 
did not make the place of passage of tide the sole test of* 
taxability. 

In its opinion in the Electric Storage Battery case, 73 W. 
L. R. 253, the Board made the following statement with ref¬ 
erence to Section 2(b) as amended: 

“ * * * In this case two of the conditions necessary 
to bring this proviso into operation were absent. The 
orders did not require acceptance without the Dis¬ 
trict before becoming binding, and title to the prop¬ 
erty did not pass from the seller to the purchaser 
without the District.” 

In reversing the decision of the Board this Court based its 
decision upon only one of the conditions to which the Board 
referred, i. e., passage of title to the merchandise, saying: 

“It will therefore be seen that the single question 
for determination is whether the title to the mer¬ 
chandise passed within or without the District of 
Columbia.” (Italics supplied.) 
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Before passing upon that single i question this Court com¬ 
mented upon the Board’s opinion that the actual sales as 
distinguished from the passage of title were made in the Dis¬ 
trict, as follows: 

I 

“The Tax Board in its opinion held that the actual 
sales (as distinguished from the passage of title) were 
made in the District of Columbia. While we do not 
regard that fact, if it is a fact,, as affecting the result, 
we are nevertheless of opinibn that in this respect 
the Board is wrong. The stipulation of facts, as 
found in the record, made between petitioner and the 
District of Columbia is convincing that all sales were 
consummated in Philadelphia. The stipulation re¬ 
cites that— 

“ ‘Petitioner maintains a sales branch office at 
1819 “L” Street, N. W., Washington, D. C. All 
orders obtained by said District Office are subject 
to acceptance and approval by the principal office 
in Philadelphia. * * 

“The Board construed the quoted language as ap¬ 
plying to present conditions rather than as to those 
existing in 1941 and 1942. But we think this a tor¬ 
tured construction. The apparent purpose of the 
stipulation was to agree upon material incidents as 
of the time of the events out of which the suits arose. 

And the language of the stipulation is only susceptible 
of this conclusion. 

“We are thus brought back to the question where 
title to the goods passed. * f •*” 

From the foregoing, it seems ‘to counsel for petitioner that 
this Court passed upon only one question, viz., the passage 
of title, and left the question ofj the place where the sale was 
made, to abide the stipulation, Which the Court said “* * * * is 
convincing that all sales were consummated in Philadelphia.” 
Petitioner contends, therefore,! that the statement of this 


i 

i 
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Court, “While we do not regard that fact, if it is a fact, as 
affecting the result, we are nevertheless of opinion that in this 
respect the Board is wrong,” merely prefaced its conclusion 
that the stipulation on that point was binding on the parties. 
Therefore, the Court would not and did not take notice of 
the possible existence of a fact contrary to the stipulation, 
holding as it did that such fact was covered by the stipula¬ 
tion. Thus, under this Court’s opinion the District of Co¬ 
lumbia was neither the place where title passed nor the place 
where the sales were consummated. 

If the passage of title were the sole test of taxability, this 
Court would never have been diverted from a determination 
of that question by what would have been an immaterial 
digression of the effect of the stipulation, and therefore would 
not have been “brought back to the question where title to 
the goods passed.” A close scrutiny of the opinion of this 
Court in the Electric Storage Battery case fails to disclose 
any positive statement that the place of the passage of title 
to goods sold is the sole test of taxability, under Section 2(b), 
of income derived from the sale of personal property, either 
as that section was originally enacted or as amended. 

For these reasons the District contends that the Board was 
in error in holding that the decision of this Court in the 
Electric Storage Battery case made the place of passage of 
title the sole test of taxability. 

II. 

The income received by Johnson & Wimsatt, Inc, from sales 
contracted for by it with its customers in the District, includ¬ 
ing income from sales initiated outside the District but sub¬ 
ject to confirmation by the corporation at its District office, 
was taxable income from District of Columbia sources within 
the meaning of section 2(b) of the District Income Tax Act, 
supra. 

It should be noted at the outset that until the amendment 
of June 22, 1942, neither the passage of title nor the accept- 
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was originally enacted and 
|June 22, 1942. As herein- 


ance of orders was in terms a part of Section 2(b), supra. 
Furthermore it must be remembered that in the Electric Stor¬ 
age Battery case this Court had before it the construction of 
Section 2(b), both as that section 
as it was amended by the Act of 
before stated, as originally enacted Section 2(b) contained 
no mention of any “sale,” much less any “passage of title” or 
“acceptance of orders,” and the very wording of that amend¬ 
ment appears to be at least a tjcit recognition of the fact 
that “income” may be “derived from the procurement of 
orders for the sale of personal property.” 

However, while the income involved in Eastman Kodak Co. 
v. District of Columbia, 76 U. S. App. D. C. 339, 131 F. 2d 
347, was admittedly “from sales in the District of Columbia” 
and for that reason the decision in that case is of little aid in 


solving the question involved in 


the case at bar, this Court 


did, in that case, state, among ether things, that (p. 340): 

“ * * * It has been consistently held that, unless 
a different legislative intention appears, the geo¬ 
graphical ‘source’ of income from the manufacture 
and sale, or purchase and sale, of goods is in the juris¬ 
diction where the sale is made. Congress must be 
assumed to have written tide District Revenue Act 
in the light of the authoritie^. Moreover, the District 
business privilege tax, whichj the present income tax 
supplants, was measured solejly by gross receipts from 
District sales.” 

I 

Under Section 29(a) of the District Act, supra, as this Court 


case, the Assessor is required 
e administrative and judicial 


said in the Eastman Kodak Co. 
to “apply as far as practicable tH< 
interpretations of the Federal income-tax law so that com¬ 
putations of income for purposes of this title shall be, as nearly 
as practicable, identical with the calculations required for 
Federal income-tax purposes.” As authority for its state¬ 
ment concerning the geographical source of income, this 
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Court cited the cases of Compania General v. Collector of 
Internal Revenue, 279 U. S. 306; Tootal Broadhurst Lee Co. 
v. Commissioner of Internal Revenue, 30 F. 2d 239; Billvriller’s 
Estate v. Commissioner, 31 F. 2d 286, cert. den. 279 U. S. 866; 
Commissioner of Internal Revenue v. East Coast Oil Co., 85 
F. 2d 322, cert. den. 299 U. S. 608. The last-named case arose 
under the Federal Revenue Acts of 1918 and 1921, which 
Acts are similar to Section 2(b), supra, in that they also con¬ 
tain the phrase “from sources.” The Federal Revenue Act 
of 1918, Section 233, provided that: 


“(b) In the case of a foreign corporation gross 
income includes only the gross income from sources 
within the United States, # * * and including all 
amounts received (although paid under a contract for 
the sale of goods or otherwise) representing profits 
on the manufacture and disposition of goods within 
the United States.” 10 


The 1921 Federal Revenue Act continued the theory of tax¬ 
ing foreign corporations with respect to income from “sources 
within the United States,” but it also defined (a) what should 
be included in that term, and (b) what should not be included 
in the term. Said Act also provided for a combination type of 
income described as “income derived from sources partly with¬ 
in and partly without the United States.” (Section 217, 42 
Stat. 243.) According to Mertens (Law of Federal Income 
Taxation, (1943 Ed.) Vol. 8, Section 45.27, page 288), the 1921 
Act “served as the foundation, with slight variations, for the 
provisions controlling the taxation of non-residents, until, * * * 
the 1936 Act made the structural changes later embodied in 
the Code.” This Court pointed out in the Eastman case that 
“There is nothing in the District law which even remotely 
resembles the quoted language of Section 119(e) of the.Inter¬ 
nal Revenue Code.” Because of the structural changes ap¬ 
pearing in the 1936 and subsequent Federal Revenue Acts, it 


10 40 Stat. 1077. 
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is believed that neither these later acts nor the administrative 
and jud.cial decisions under said acts is very helpful in deter¬ 
mining the question under consideration. 

Neither Tootal Broadhurst Co. v. Commissioner, supra, nor 
Billwiller’s Estate v. Commissioner, supra, both of which were 
cited by this Court in the Eastman case with respect to its 
statement concerning the geographical source of income, is of 
any value in the case at bar, because in each of those cases 
it appears to have been assumed that the “sales” were made 
in the United States. However, the East Coast Oil case did 
involve the question as to where the “sales” were made. 11 
Therefore, if the aforementioned similarity between Section 
2(b) of the District Act and the Federal Revenue Acts of 
1918 and 1921 requires that “judicial interpretations of the 
Federal income-tax law” be followed in computing District 
income tax liability, an examination of the opinion in the 
East Coast Oil case is pertinent. 

In the East Coast Oil case, the Fifth Circuit Court of Ap¬ 
peals held that no profit resulted from the mere execution 
of contracts; that the profit was earned when and where title 
to the goods passed from the seller to the buyer (in Mexico) 
and that the collection of the price in the United States was 
incidental. 

The East Coast Oil Co. case arose under the Revenue Acts 
of 1918 and 1921. The taxpayer was a Mexican corporation 
dealing in crude oil and having agents in the United States 
for the negotiations of sales thereof. The profits sought to be 
taxed arose from sales of oil to parties in the United States 
through these agents, under contracts for future delivery, pay¬ 
ment to be made to the company’s agent in the United States 
after delivery. Some of the contracts provided for delivery 
f.o.b., others for delivery c.i.f. All the oil sold was produced 
in Mexico, a part was produced by the company and the 
balance purchased by it. All the oil was delivered to ocean 

ii For annotation on the situs of income under the Internal Revenue Code. 

see 160 A. L. R. 559. 
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carriers at the company's wharf in Tampico, Mexico. The 
c.i.f. contracts provided for ultimate delivery at points in 
the United States. The contract stipulated that the oil should 
be merchantable and meet certain specifications. The con¬ 
tracts contained a provision that the oil should be inspected, 
tested and gauged by representatives of both parties at the 
place of delivery. 

The Commissioner, relying upon Compania General v. Col¬ 
lector, 279 U. S. 306, 73 L. Ed. 704, 49 S. Ct. 304, contended 
that as the sales were negotiated in the United States and 
payments were made here, the income was derived from 
sources within the United States. The court held that the 
decision in the Compania case did not support the Com¬ 
missioner’s position . The court held that under either form of 
contract (f.o.b. or c.i.f.) title to the goods passed from the 
seller to the buyer on delivery of the goods to the carrier and 
that delivery to the buyer of the bill of lading or other docu¬ 
ments essential to show the sale and that the provisions for 
inspection and gauging did not take the contracts out of the 
“general rule.” In its opinion, the Court stated, inter alia, 
that (p.323): 

“In this case the important question is when and 
where were the profits earned. The company is a 
Mexican corporation, necessarily domiciled in that 
country. The property sold was produced in Mexico. 

The contracts provided for firm sales. No profit re¬ 
sulted from the mere execution of the contracts. The 
oil was delivered to the buyer in Mexico. The title 
passed to the buyer in Mexico. When title passed the 
profit was earned in Mexico. Collection of the price 
in the United States was incidental and did not earn 
the profit.” 

To say that the decision in the East Coast Oil case must be 
followed in determining liability under Section 2(b) of the 
District Act would be to say in effect that Section 29(a). 
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supra, required the District Assessor to follow past judicial 
interpretations of provisions of Federal law which, although 
repealed or replaced with new provisions, were, while in force, 
somewhat similar to, even though not identical with, Section 
2(b). In this connection, it is quite obvious that to follow that 
decision would not make “computations of income for pur¬ 
poses’’ of the District Act “identical with the calculations 
required for Federal income-tax purposes” and yet such a 
result is the avowed purpose of Section 29(a). 

Whatever the case may be with respect to Section 29(a), 
however, the District respectfully submits that the rule laid 
down by the Fifth Circuit Court of Appeals in the East Coast 
Oil case is not in harmony with the opinion and judgment of. 
the Supreme Court of the United States in the Compania 
General case, supra . 

The Compania General case involved a provision of a Phil¬ 
ippine income tax law which imposed a tax upon income re¬ 
ceived “from all sources within the Philippine Islands by 
every corporation * * * organized * * * under the laws of 
any foreign country* * *.” In that case, which was appar¬ 
ently the only case in which the question of the geographical 
source of income from the sale of personal property has been 
considered by the Supreme Court, the taxpayer was a Spanish 
corporation licensed to do business in the Philippine Islands 
and there maintained its principal office and did most of its 
business. The Company owned various sugar and oil mills and 
tobacco factories and was engaged in the business of buying, 
selling and exporting such products in the Islands. The com¬ 
pany, acting through its Philippine branch,'exported from 
the Philippine branch to the United States, from time to time 
during 1922, products which it had manufactured or pur¬ 
chased in the Philippine Islands. It was stipulated that the 
merchandise “* * * was sold in the United States by the agency 
therein of the plaintiff’s Philippine branch, the sale being 
subject to confirmation and absolute control as to price and 
other terms and conditions thereof, by the plaintiff’s Philip- 
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pine branch; * * *.” The question for determination by the 
Court was whether or not the income derived from the sales 
so made was taxable under Section 10 of the Philippine In¬ 
come Tax Law (Act 2S33, March 7, 1919, as amended by Act 
2926, March 20, 1920) which imposed a tax upon income re- 
ce.ved from sources within the Philippine Islands by foreign 
corporations doing business therein. 

In its opinion, the Court pointed out that (p. 308): 

“Petitioner insists that, as the stipulation recites 
that the merchandise was ‘sold’ in the United States, 
the profit derived from the sales was not from sources 
within the Philippine Islands and was, therefore, not 
subject to the tax. * * *” 

but the Court went on to say that (p. 309): 

“While the stipulation states that the merchandise 
was ‘sold’ in the United States by petitioner’s agency 
there, this statement cannot be taken without quali¬ 
fication ; it must be read with the limitation immedi¬ 
ately following, that such sales were ‘subject to con¬ 
firmation and absolute control as to price and other 
terms and conditions’ by petitioner’s Philippine 
branch. It does not appear whether the confirmation 
was, in each case, given by the Philippine branch 
direct to the buyer or w’as otherwise the final act con¬ 
summating the sales within the Philippine Islands, 
or whether, as the trial court and petitioner seem to 
have assumed, it was a mere approval or ratification 
of the negotiations had by petitioner’s American 
agent, and authority to him to confirm or otherwise 
complete the sales in the United States. Certainly, 
if the former, the final acts of petitioner making ef¬ 
fective the sales, which were the sources of the profit, 
took place in the Philippine Islands as an incident to 
and part of its business conducted there. * * * ” 

and then the Court stated that (p. 309): 

“If, in fact, the sales were thus made in the Philip¬ 
pine Islands, we think it unimportant whether the 
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merchandise sold was exported before or after its sale; 
it could not be seriously contended, and indeed peti¬ 
tioner does not contend, that a profit derived from 
such transactions would not be subject to the tax. 

For, in such a case, the entire transaction resulting in 
a profit, with the exception of the negotiations in the 
United States preceding the sale, would have taken 
place in the Philippines. Instead, petitioner asks us 
to construe the stipulation so as to bring it within the 
ruling of the Attorney General applied to a state of 
facts where every act effecting the sale took place out¬ 
side the taxing jurisdiction. * # *” (Italics supplied.) 

Thus it will be seen from the above quotations that the 
Court held that if the confirmation of the sales was given by 
the Philippine branch direct to the buyer or was otherwise 
the final act consummating the sales within the Philippine 
Islands, the income from such sales was income from sources 
within the Philippine Islands. 

It is significant, we believe, that the Supreme Court thought 
it “unimportant whether the merchandise sold was exported 
before or after its sale” for the following reasons: To speak of 
property having been “sold” necessarily implies that there has 
been a “sale” of the property, and, as stated in 46 Am. Jur. 
§ 2, page 196: 

“The term ‘sale/ in its largest sense, may include 
every agreement for the transferring of ownership, 
whether immediate or to be completed afterward. 
Thus, it has been said that a sale is a contract for 
transfer of property from one person to another for 
a valuable consideration. However, although the 
term ‘sale’ may be used to signify a mere contract 
to sell, in strictness it denotes an actual transfer of 
property. Strictly, to constitute a sale, the parties 
must intend to transfer the immediate ownership in 
some specific thing. * * # It has been said that under 
the Uniform Sales Act ‘a sale’ implies and involves 
passing of title. * # *” 
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Thus, it would seem that the Supreme Court used the term 
“sold” in its largest sense because if in the Compania case 
“the merchandise sold was exported before * * # its sale,” in 
a strict sense it would have been exported before title to the 
merchandise passed from the seller to the buyer. 

If the foregoing analysis is correct, then it would seem that 
to the Supreme Court the fact of where title to goods sold 
passes from the seller to the buyer is unimportant and that 
the real question to be resolved in determining the geograph¬ 
ical source of income is to ascertain that place where the final 
acts consummating and making effective the sales take place, 
and that such place is the geographical source of income de¬ 
rived from the sale of personal property. 

The foregoing statement of what we believe to have been 
the ruling of the Supreme Court in the Compania General case 
would appear to be the correct interpretation of that case in 
view of what the Supreme Court had already stated in the 
case of Norfolk & Western Ry . Co. v. Sims, 191 U. S. 441, 
447. That case involved the question of whether or not Sears. 
Roebuck & Company could constitutionally be required to 
take out a license and pay a tax under a statute of North 
Carolina which provided that: 

“Every manufacturer of sewing machines, and 
every person or persons or corporation engaged in 
the business of selling the same in this state, shall, 
before selling or offering for sale any such machine, 
pay to the state treasurer, a tax of $350, and obtain 
a license, which shall operate for one year from the 
date of the issue.” 

Sears, Roebuck & Company of the City of Chicago were 
manufacturers and dealers in sewing machines at Chicago, 
Illinois. A resident of North Carolina sent an order by mail 
to Sears for a sew'ing machine which was shipped by the Com¬ 
pany as railroad freight from Chicago to her in North Caro- 
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lina, the railway company at Chicago issuing a through bill 
of lading therefor under which the sewing machine was to be 
delivered to the purchaser on surrender of the bill of lading 
and payment of freight charges of the delivering carrier. The 
bill of lading was sent by Sears by express, c.o.d., to the ex¬ 
press agent in North Carolina, who received from the pur¬ 
chaser the price of the sewing machine, and delivered the bill 
of lading to her. The purchaser having paid the purchase price 
presented the bill of lading to the station agent, tendered the 
freight charges and demanded the delivery of the sewing ma¬ 
chine. The raifrvay company was willing and would have 
delivered the same had not the sheriff and ex officio tax col-i 
lector of the North Carolina county involved insisted that 
Sears could not sell the machine to the purchaser without 
paying the license tax and forbade delivery of the machine 
until the tax w*as paid, and thereupon levied upon the machine' 
for such tax. The sheriff also insisted that the railway com¬ 
pany would, by delivering the machine, be acting as agent of 
Sears Company and would be liable for prosecution for mis¬ 
demeanor and aiding and abetting them in an unlawful sale 
of the sewing machine. The Supreme Court of North Carolina 
found that Sears was indebted to the state for the license tax; 
that the levy upon the machine was lawful and valid and the 
sheriff was ordered to sell the machine and apply the proceeds 
to the payment of the tax. The Supreme Court of the United 
States reversed the judgment of the Supreme Court of North 
Carolina. In the course of its opinion, the Supreme Court 
stated (p. 447): 

“While it may be entirely true that the property in 
the thing sold does not pass under a C. 0. D. consign¬ 
ment until delivery of the goods and payment to the 
carrier, and hence it may be said that the sale is not 
completed until then, yet, as matter of fact, the bar¬ 
gain is made, and the contract of sale completed as 
such, when the order is received in Chicago, and the 
machine shipped in pursuance thereof. 
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“A sale really consists of two separate and distinct 
elements: first, a contract of sale, which is completed 
when the offer is made and accepted; and, second, a 
delivery of the property which may precede, ■be ac¬ 
companied by, or follow the payment of the price, as 
may have been agreed upon between the parties. The 
substance of the sale is the agreement to sell, and its 
acceptance. * * *” (Italics supplied.) 

and went on to say that (p. 450): 

“* * * The sewing machine was made and sold in 
another state, shipped to North Carolina in its orig¬ 
inal package for delivery to the consignee upon pay¬ 
ment of its price. It had never become commingled 
with the general mass of property within the state. 
While technically the title of the machine may not 
have passed until the price was paid, the sale was ac¬ 
tually made in Chicago, and the fact that the price 
was to be collected in North Carolina is too slender a 
thread upon which to hang an exemption of the 
transaction from a rule which would otherwise declare 
the tax to be an interference with interstate com¬ 
merce.” (Italics supplied.) 

Under the ruling in the Norfolk and Western Ry. case the 
place where the sale was made (Chicago), aside from the place 
of passage of title, determined the incidence of the tax. In 
the present case, under the Norfolk and Western Ry. Co. case, 
the sales were made in the District of Columbia and. under the 
Compania General case, the District of Columbia was the 
source of the income of respondent from such sales. 

Counsel for respondent believe that the analysis of the 
Compania General case hereinbefore set forth is correct. As 
a matter of fact, the respondent’s understanding of the holding 
in that case is the same as was that of the former Solicitor 
General of the United States, Stanley Reed (now Associate 
Justice of the Supreme Court of the United States) at the 
time he filed the petition in behalf of the Commissioner of 
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Internal Revenue for certiorari in the Supreme Court of the 
United States on November 7,1936, in the East Coast OH case. 
In stating his reasons for urging that the writ be granted, 
the Solicitor General, after quoting the same portions of the 
opinion in the Compania General case as are hereinbefore 
quoted on pages 21, 22, supra, stated: 12 

“The rule laid down in the above quotation is this: 
in determining whether profits from the sale of mer¬ 
chandise are derived within the jurisdiction, the test 
is the place where the contract to sell is executed, 
not the place where title to the merchandise is trans¬ 
ferred. That the place where title is transferred is 
not determinative is shown by an examination of the 
Court’s language. The Court stated (p. 309) that 
it is ‘unimportant whether the merchandise sold [in 
the Compania General case] was exported before or 
after its sale.’ In effect, that is a statement that it 
is unimportant where title passed; for if the expor¬ 
tation in the Compania General case occurred before 
the sale (i. e., before the contract to sell), then title 
was transferred to the purchaser after the merchan¬ 
dise was already outside of the Philippines; whereas 
if the exportation was after the sale, then title was 
transferred to the purchaser before the merchandise 
had left the Philippines. 

“Applying the analysis in the Compania General 
case to tlie case at bar, we contend that it is of no 
consequence whether title to the oil passed in Mexico 
or in the United States. What is important, and 
what is determinative of this case, is that there oc¬ 
curred within the United States not merely the ex¬ 
ecution of the contract, but also the payment of the 
purchase price, and the inspection and gauging of 
the oil by the seller and buyer.” 

The Supreme Court denied certiorari in the East Coast Oil 
case, 299 U. S. 608. But the denial of a writ of certiorari is 


12 Pages 10. 11. and 12, Petition for a Writ of Certiorari to the United States 
Circuit Court of Appeals for the Fifth Circuit, No. 512. October Term. 1936, 
filed November 7, 1936. in the Supreme Court of the United States. 
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in no case equivalent to an affirmance of the decree or judg¬ 
ment sought to be reviewed, and imports no expressions of 
opinion upon the merits of the case. Hamilton-Brown Shoe 
Co. v. Wolf Bros., 240 U. S. 251, 60 L. Ed. 629, 35 S. Ct. 269; 
United States v. Carver, 260 U. S. 482, 67 L. Ed. 361, 43 S. Ct. 
181; Atlantic Coast Line R. Co. v. Rowe, 283 U. S. 401, 75 L. 
Ed. 1142, 51 S. Ct. 498. 

Again reverting to the District’s contention set forth in the 
first portion of this brief, viz., that the decision of this Court 
in the Electric Storage Battery case did not make the place of 
passage of title the sole test of taxability, there are two facts 
which we believe are of significance in connection therewith. 
If, as the Board of Tax Appeals held, the decision of this 
Court in the Electric Storage Battery case had made the place 
of passage of title the sole test of taxability, we submit that 
there could have been no better authority to refer to on such 
a ruling than the East Coast Oil Company case, and yet that 
latter case was neither referred to nor discussed in the opinion 
of this Court in the Electric Storage Battery case. Also sig¬ 
nificant, we submit, is the fact that the Compania General 
case was neither referred to nor discussed in the opinion of 
this Court in the Electric Storage Battery case. We believe 
the reason for such omission may be found in the following 
statement of this Court in the Electric Storage Battery case: 

“* * * The stipulation of facts, as found in the rec¬ 
ord, made between petitioner and the District of Co¬ 
lumbia, is convincing that all sales were consum¬ 
mated in Philadelphia. * * * ” 

We do not believe that the rule laid down in the East Coast 
Oil case is a reasonable basis upon which to determine tax 
liability. In its opinion in that case, the Fifth Circuit Court 
of Appeals made the statement, inter alia, that: 

“* * # no profit resulted from the mere execution 
of the contracts * * * ” 
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Such an observation, it is respectfully submitted, begs the 
question, and is of no aid whatsoever in determining the geo¬ 
graphical source of income, as may be illustrated in the fol¬ 
lowing manner: Assume, for the sake of argument, that one 
of Johnson & Wimsatt’s customers outside the District had 
placed an order with it at its Washington office for the pur¬ 
chase of some lumber and was there accepted, and that the 
Company then in turn ordered the lumber from a mill out¬ 
side the District for delivery to the customer at a price which 
would have resulted in a profit to the Company. Assume 
further that the mill, after having accepted and agreed to the 
transaction, defaulted, and Johnson & Wimsatt, as a result 
thereof, had been deprived of the profit which it would have 
made had the lumber been delivered to the customer outside 
the District. “As a general rule, profits which would have 
been realized if a contract had been performed may be recov¬ 
ered as damages for its breach, * * * ” 15 Am. Jur., Section 151. 
Under this rule of law, in a suit against the mill for breach of 
contract respondent could recover its anticipated proSts and 
those anticipated profits would have been the direct result 
of its contract made in the District with the customer out¬ 
side the District. Under such circumstances, profits would 
have “resulted from the mere execution of the” contract with 
the customer, and the profits which would be realized would 
be the same as would have been realized had the mill de¬ 
livered the lumber and title thereto passed to the customer 
outside the District. In such a case where the mill defaulted 
and there was no passage of title at all the only possible geo¬ 
graphical source of profit or income would be the District of 
Columbia where the contract which resulted in the profit was 
made. If, on the other hand, the Company conducted the 
very same transactions and the mill fulfilled its obligation 
to Johnson & Wimsatt to deliver the lumber to the latter’s 
customer outside the District, then, if the rule laid down in 
the East Coast Oil case were followed, the source of the in¬ 
come would be where title to the goods passed. Taxation is 


29 


a practical matter. 1 -'* We do not believe that tax liability 
under Section 2(b) of a particular taxpayer is or should be 
dependent upon the actions of a third party which are be¬ 
yond the taxpayer’s control. In other words, we believe, as 
did Solicitor General Reed in his petition for certiorari, that 
the ruling of the Fifth Circuit in the East Coast Oil case 
“would open to foreign corporations an easy avenue to avoid 
paying revenue to our Government for business done here.” 14 
For, generally speakmg, the parties to a contract of sale 
may expressly stipulate as to when title shall pass and such 
a provision is ordinarily given full effect as between the 
parties. 13 

In Re Kansas City Star Co., 346 Mo. 658, 142 S. W. 2d 
1029, it appears that the Supreme Court of Missouri recog¬ 
nized that the source of income is the place where it is earned. 
It was in the District that respondent had its lumber yard 
and principal place of business; it was in that place that the 
contracts for the sales in question were entered into. The 
Company was engaged in business in the District 1(1 and had 
a “commercial domicile” in the District. 17 Certainly Johnson 
<!c Wimsatt, Inc., could not be said to have earned the in¬ 
come in question exclusively outside the District. 

In the final analysis, the taxes imposed by the District Act 
are on income from District of Columbia “sources.” The taxes 
involved are neither sales taxes such as were under considera¬ 
tion in McLeod, Commissioner oj Revenues v. J. E. Dilworth 
Co. et al., 322 U. S. 327, S9 L. Ed. 273, 65, S. Ct. 297, nor are 
they use taxes such as were under consideration in General 
Trading Co., etc., v. State Tax Commission oj the State of 


™ Louis H\ Gunby, Inc. v. Helvcring, 74 App. D. C. 1S5, 112 F. 2d 203; Com¬ 
missioner v. Court Holding Co., 324 U. S. 331, 334, 89 L. Ed. 9S1, 65 S. Ct. 
707. 

14 Id. footnote 12, page 11. 

i'» See 46 Am. Jur., Sec. 413, p. 5S5. 

i« Cf. Hazcn v. National Rifle Association, 69 App. D. C. 339, 101 F. 2d 432. 
n First Bank Stock Corp. v. Minnesota, 301 U. S. 234, SI L. Ed. 1061, 57 $ 
Ct. 677. 
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Iowa. , 322 U. S. 335, 89 L. Ed. 274, 65 S. Ct. 2S0. 1S They 
are more closely akin to the gross income taxes imposed by 
the statute of Indiana which were involved in International 
Harvester Co., et al. v. Department of the Treasury et al, 
infra. And in considering liability under the District Act we 
are not concerned with the Fourteenth Amendment ( Neild et 
al. v. District of Columbia, 71 App. D. C. 305, 110 F. 2d 245) 
as was the Supreme Court in all of the aforementioned cases. 

However, the International Harvester Co. case, infra, may 
be somewhat pertinent to the case at bar. There the gross 
income statute of Indiana provided, inter alia, that: 

“Such tax shall be levied upon entire gross income 
of all residents of the state of Indiana, and upon the 
gross income derived from sources within the state 
of Indiana, of all persons and/or companies, includ¬ 
ing banks, who are not residents of the state of In¬ 
diana, but are engaged in business in this state, or 

who derive income from sources within this state, 

* * * » 


The taxpayers were corporations organized under the laws of 
other states but authorized to do business in Indiana. They 
were engaged in the manufacture and sale, both wholesale and 
retail, of farming implements. They maintained manufac¬ 
turing plants and selling branch offices at various places in 
Indiana and elsewhere. Each branch served a particular ter¬ 
ritory, and in several instances parts of Indiana were within 
the exclusive jurisdiction of branch offices located outside the 
state. The question involved the tax 1 ability of the corpora¬ 
tions under the following factual situations: 

“Class A: Sales by branches located outside In¬ 
diana to dealers and users located in Indiana. These 
sales were made on orders solicited in Indiana by 
representatives of out-of-state branches or upon mail 

1 * See annotation in 130 A. L. R. 1183 on state income taxes in respect of 
business that extends into other states. 
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orders sent from Indiana to out-of-state branches. 

The orders were accepted by the outside state branch 
offices and the purchase money paid to them. With¬ 
out directions from the purchasers, the goods were 
shipped to them in Indiana from branches, ware¬ 
houses, or factories located outside Indiana. 

“Class C: Sales by branches located outside In¬ 
diana to dealers and users residing in Indiana. The 
orders were solicited in Indiana and the customers 
took delivery to themselves at the factories in Indiana 
to save time and expense of shipping. 

“Class D: Sales by branches located in Indiana to 
dealers and users residing outside of Indiana, in which 
the customers came to Indiana and accepted deliv¬ 
ery to themselves in this state. 

“Class E: Sales by branches located in Indiana to 
dealers and users residing in Indiana, in which the 
goods were shipped from points outside Indiana to 
customers in Indiana, pursuant to contracts so pro¬ 
viding.” 

i • 

The court of first instance had held that the taxpayers were 
entitled to refund of taxes paid on the transactions described 
in Classes A, C and D. but not on those described in Class E. 
On appeal. 221 Ind. 116, 47 N. E. 2d 150, the Supreme Court 
of Indiana held that the transactions described in Classes C, 
D and E were subject to the tax, saying that “* * * neither of 
these classes present (sic) a possibility of double taxation, 
since no other state could impose such a burden in view of the 
conclusions reached in the J. D. Adams case.” However, the 
Court said that Class A presented a different problem, and 
commented upon those transactions as follows: 

“The appellants would have us construe the statute 
as exempting only income derived entirely from ac¬ 
tivities outside of Indiana. This would distort the 
clear import of the language employed and violate 
the rule stated above. Under Class A the orders 
upon which the goods were sold were accepted out¬ 
side the confines of Indiana, and payment was made 
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to branches in other states. There was no showing 
of a tax evasion. We cannot say that income so re¬ 
ceived by the appellees was ‘derived from sources 
within the state of Indiana.’ * * * ” 

Of necessity, the income from the sales described in Class A 
was from some “source.” It would appear that although the 
sales were made to dealers and users located in Indiana they 
did not constitute income from sources within Indiana. Since 
the Supreme Court of Indiana pointed out that under those 
transactions the orders were accepted outside Indiana and 
payment was made to branches outside Indiana, it must 
have been of opinion that such acceptance of orders and pay¬ 
ment would subject the sales to taxation in the places where 
those events took place and that to subject those sales to tax in 
Indiana might “present a possibility of double taxation.” 

Thereafter the International Harvester Co. appealed to the 
Supreme Court of the United States. 322 U. S. 340, 88 L. Ed. 
1313, 64 S. Ct. 1019. The Supreme Court affirmed the deci¬ 
sion of the Supreme Court in Indiana, and after stating that 
it had described the tax in an earlier case as “a privilege tax 
upon the receipt of gross income,” commented upon the vari¬ 
ous classes of transactions. It would unduly lengthen this 
brief to quote in full the comments of the Supreme Court on 
the various transactions. However, the following portions 
thereof may be of some aid: 

“* * * The fact that the sales in class C are made 
by an out-of-state seller and that the contracts were 
made outside the State is not controlling. Here as in 
the Wood Preserving Corp. case, delivery of the goods 
in Indiana is an adequate taxable event. When In¬ 
diana lays hold of that transaction and levies a tax 
on the receipts which accrue from it, Indiana is as- 
«erting authority over the fruits of a transaction 
consummated within its borders. These sales, more¬ 
over, are sales of Indiana goods to Indiana purchas¬ 
ers.. While the contracts were made outside the 
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State, the goods were neither just completing nor 
just starting an interstate journey. It could hardly 
be maintained that Indiana could not impose a sales 
tax or a use tax on these transactions. But, as we 
shall see, if that is the case, there is no constitutional 
objection to the imposition of a gross receipts tax by 
the State of the buyer. 

“The class D sales are sales by an Indiana seller 
of Indiana goods to an out-of-state buyer who comes 
to Indiana, takes delivery there and transports the 
goods to another State. The Wood Preserving Corp. 
case indicates that it is immaterial to the present issue 
that the goods are to be transported out of Indiana 
immediately on delivery. Moreover, both the agree¬ 
ment to sell and the delivery took place in Indiana. 
Those events would be adequate to sustain a sales 
tax by Indiana. * * * The present tax, to be sure, is 
on the seller. But in each a local transaction is made 
the taxable event and that event is separate and dis¬ 
tinct from the transportation or intercourse which is 
interstate commerce * * *. 

“The sales in Class E embrace those by an In¬ 
diana seller to an Indiana buyer where the goods are 
shipped from points outside the State to the buyer. 
The validity of the tax on receipts from such sales 
would seem to follow a fortiori from our recent affirm¬ 
ance per curiam (318 U. S. 740) of Department of 
Treasury v. Allied Mills, 220 Ind. 340, 42 N. E. 2d 
34. * * * 

“* * * Indeed the transactions in Class E have fewer 
interstate attributes than those in the Felt & Tarrant 
Co. cases since the agreements to sell were made in 
Indiana, both buyer and seller were in Indiana, and 
payments were made in Indiana. It is of course true 
that in the Felt & Tarrant Co. cases taxes of different 
names were involved. But we are dealing in this 
field with matters of substance, not with dialectics. 

* * * ft 


Bearing in mind that the tax involved in the case at bar 
is no sales tax and in view of the all-embracive definitions of 
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gross income con tamed in Section 4(a) of the District Act, 
supra, the provis.on in Section 4(b), supra, for the apportion¬ 
ment of income from within and without the District, and the 
inclusion of the expression “commercial activity” in the defi¬ 
nition of the words “trade or business” in Section 43(12), 
supra, we submit that under the District Act, as under the In¬ 
diana statute, “a local transaction is made tne taxable event,” 
and if through or by reason of that event income is received by 
a participant therein such income is from “District of Co¬ 
lumbia sources” within the meaning of Section 2(b), supra. 

For example, an income tax statute of North Dakota con¬ 
tained a definition of the words “gross income” in language 
uenuca. in pan wini Section cn jie ojismct Act, supia. 
Both the North Dakota and the District definitions contain 
the phrase “from any source whatever.” In Goldberg v. 
Gray, 70 N. D. 663, 297 N. W. 124, 125, the Supreme Court of 
North Dakota stated, inter alia, as follows: 

“(1) It is argued by the plaintiff that the mean¬ 
ing of the word ‘source/ as used in defining gross in¬ 
come, refers to the type of business producing the in¬ 
come and does not refer to its geographical location. 

We agree with the plaintiff’s contention as to the defi¬ 
nition of the word “source.’ It means ‘origin.’ Holmes 
Federal Taxes, Sixth Edition, page 396; Webster’s 
International Dictionary, Second Edition; Jackling 
v. State Tax Commission, 40 N. M. 241, 58 P. 2d 
1167. However, the source or origin of the income 
also has a situs. It is the location of the business or 
activity from which the income is derived. The phrase 
‘from any source whatever’ is broad enough to in¬ 
clude both the origin and the situs, or, obversely 
stated, the phrase includes all sources unrestricted 
by situs or location. 

“The provision in Chapter 312, Session Laws N. D. 
1923, defining gross income, is identical with the defi¬ 
nition of that term contained in paragraph 1 of Sec¬ 
tion 359, Tax Law, Consol. Laws, c. 60, Chapter 627, 
Laws of New York 1919. In Pierson v. Lynch, 237 
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App. Div. 763, 263 N. Y. S. 259, it was held that 
profits made upon purchases and sales of real estate . 
located in Ohio were taxable as part of the income re¬ 
ceived by a resident of New York. This construction 
of the statute was also recognized in People v. 
Graves, 246 App. Div. 335, 286 N. Y. S. 485, and in 
the decision of the same case on appeal by the Court 
of Appeals in 271 N. Y. 353, 3 N. E. 2d 508, wherein 
the case was reversed upon grounds other than those 
dealing with the construction of the statute. See, 
also, Ingram v. Bowers, D. C., 47 F. 2d 925.” 

Mr. Justice Rutledge, in his opinion concurring in the 
Court’s opinions in the General Trading Co. case, supra, where 
the Iowa use tax as applied to certain transactions was held 
valid, and in the International Harvester. Co. case, supra, where 
the Indiana gross income tax as applied to certain transactions 
was held valid, but dissenting from the Court’s opinion in the 
Dilworth Co. case, supra, where the imposition of an Arkansas 
sales tax on certain transactions was held to be in violation 
of the commerce clause, stated, inter alia, that: 

“* # * Surely the state’s power to tax is not to turn 
on the technical legal effect, relevant for other pur¬ 
poses but not for this, that ‘title passes’ on delivery 
to the carrier in Memphis and may or may not so 
pass, so far as the record shows, when the Minnesota 
shipment is made to Iowa. In the absence of other 
and more substantial difference, that irrelevant tech¬ 
nical consideration should not control. However it 
may be determined for locating the incidence of loss 
in transit or other questions arising among buyer, 
seller and carrier, for purposes of taxation that factor 
alone is a will-o’-the-wisp, insufficient to crux a due 
process connection from selling to consuming state 
and incapable of increasing or reducing any burden 
the tax may place upon the interstate transaction.” 

If, as Justice Rutledge suggests in the above quotation, the 
constitutional validity of taxes should not depend solely upon 
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the technical legal effect of the passage of title in one place 
or another, then, the District respectfully submits, a fortiori, 
that factor alone should not determine liability under the Dis¬ 
trict of Columbia Income Tax Act, as originally enacted. 

It is, of course, true that “Congress must be assumed to 
have written the District Revenue Act in the light of the 
authorities.” 10 However, the authorities on the source of in¬ 
come from the sale of personal property do not appear to be 
in complete harmony. Moreover, there is a rule of statutory 
construction that language used in tax statutes should be 
read in the ordinary and natural sense," 0 unless there is some 
dominant reason to the contrary.- 1 It can hardly be thought 
that the average business man would think of the place where, 
in most instances by operation of legal principles, title to 
property which he sells passes as being the “source” of his 
income. If called upon to designate the geographical “source” 
of his income, such a person would, we submit, more than 
likely think of the things he has physically done which re¬ 
sulted in his income and the place where he did those things. 
He would think of the place where his office is located, the 
place where he solicited the orders, the place where he entered 
into the contract, and if he himself delivered the property, 
he would think of the transportation from his place to the 
buyers. That place or those places where any or all of those 
things are located or occur contribute to the earning of income 
liom the sale of personal property. 

Under state tax laws, “the fact that a corporate enterprise 
is a unitary one, in the sense that the ultimate gain is derived 
from the entire business, does not mean that for the purpose 
of taxation the activities which are conducted in different 
jurisdictions are to be regarded as ‘component parts of a single 
unit’ so that the entire net income may be taxed in one State 

i# Eastman Kodak Co. v. D. C., supra. 

Helvering v. San Joaquin Fruit & Investment Co., 297 U. S. 496, SO L. Ed. 

1011, 56 S- Ct. 569. 

-i Old Colony Trust Co. v. Commissioner, 301 U. S. 379, SI L. Ed. 1169, 57 

S. Ct. S13. 
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regardless of the extent to which it may be derived from the 
conduct of the enterprise in another State. * * * ” Hans Rees’ 
Sons v. North Carolina, 283 U. S. 123, 133, 75 L. Ed. 879, 51 
S. Ct. 385. In this connection, it is important to bear in 
mind that, as this Court pointed out in the Eastman case, 
supra, under Section 4(b) of the Act, supra, “The proper 
apportionment and allocation of income with respect to 
sources of income within and without the District may be 
determined by processes or formulas of general apportionment 
under rules and regulations prescribed by the Commissioners,” 
and that, as also pomted out in the Eastman case, the Commis¬ 
sioners of the District have prescribed certain regulations, 
among which was that Art. 3(b)(1) which provided” that: 

“Where gross income for any taxable year is de¬ 
rived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be allocated to the District shall be taken 
to be such percentage of the total of such income as 
the sales within the District during such taxable year 
bear to the total sales of the corporation for such 
taxable year. Other factors, such as the average 
monthly value of tangible personal property held 
and owned by the corporation in connection with its 
trade or business in the District and the total value 
of such property held and owned by the corporation 
in connection with its trade or business, may also be 
considered whenever, in the opinion of the Assessor, 
the use of such additional factors in the apportion¬ 
ment formula would result in a more equitable tax.” 
(Italics supplied.) 

[ 

By quoting the above regulation, we do not mean to sug¬ 
gest that the Assessor either did invoke the italicized portion 
of the regulation, which, obviously, he did not (see Appendix 
1-8, 10), or that he should have done so. We do mean to 

“Art. 3(b)(1) was amended one or more times during 1939 and 1940, the tux 
years involved. Counsel for petitioner will have copies of the amendments 
available at the time of oral argument. 
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suggest, however, that under that regulation, assuming it to 
be a valid exercise of the power conferred upon the Commis¬ 
sioners, a tax could be assessed by an apportionment formula 
embracing not only the sales factor but the additional factors 
prescribed by the italicized portion of the regulation. It is 
conceivable that the use of such additional factors in the ap¬ 
portionment formula might result in the tax being assessed 
which would be in excess of that assessed by the use of the 
sales factor alone, thereby, in effect, taxing sales not made 
in the District under any test. In frankness, it should be 
stated that insofar as counsel for the District recall, Art. 
3(b)(1) of the Regulations was not specifically called to the 
attention of the Board in this case. 

If the District Act as originally enacted were construed, as 
the District respectfully urges that it should be, in such a man¬ 
ner as to make the place of passage of title as well as other 
commercial activities, such as the acceptance of orders in the 
District, tests of taxability, such construction would not be 
repugnant to or inconsistent with the amendment of June 22, 
1942 for the following reasons: The amendment merely de¬ 
clares that “income derived from the procurement of orders 
for the sale of personal property” by the means specified shall 
not be considered income from District of Columbia sources 
if two events occur outside the District, viz., the passage of 
title to the property and the acceptance of orders. If, as a 
matter of fact, the place of passage of title were ever the sole 
test of taxability, as determined by the Board in this case, 
it would have been wholly useless for Congress to have in¬ 
cluded, as it did, the condition in the proviso with respect to 
the acceptance of orders without the District. 

In Montgomery Ward Co. v. State Tax Commission, 151 
Kan. 159, 98 Pac. 2d 143, 150, the Supreme Court of Kansas, 
after reviewing various cases, stated: 

“Analysis of other cases cited by the parties or en¬ 
countered in our study would only serve to unduly 
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prolong this opinion. The clear weight of authority 
supports the proposition that in the case of retail 
merchandising operations the situs, alone, of the re¬ 
tail sales does not necessarily determine the source 
from which the net income is derived. We find no 
case definitely holding to the contrary. This con¬ 
clusion is not only sound in logic but is consonant 
with practical considerations. It is true that in the 
instant case application of the principle results in the 
loss to Kansas of about 15 per cent of the income 
tax which the commission seeks to collect. But the 
soundness of the proposition may be further tested by 
the fact that were the situation reversed and the tax¬ 
payer’s buying and manufacturing activities carried 
on in Kansas and its retail sales made wholly outside 
the state, the application of the principle here urged 
by the Commission would result in denial to Kansas 
of any part in an income tax imposed upon the tax¬ 
payer no matter how extensive its investments and 
its purchasing and management activities might be 
within this state. * * * It may be said, however, that 
the application of the theory that net income is only 
derived where sales are made, would logically require 
renouncement of any right of Kansas to impose a 
tax on income not actually collected within the state.” 

CONCLUSION 

The decision of the Board in this case was in error and 
should be reversed. 


Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner. 
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BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 


JOHNSON & WIMSATT, INC., 
a corporation, 

9th Street and Maine Avenue, S. W., Washington D. C., 

Petitioner, 


vs. 


DISTRICT OF COLUMBIA, Respondent. 


Docket No. 856 


PETITION 

The above-named petitioner, under the provisions of Section 
34 of the District of Columbia Income Tax Act, appeals from 
the Assessor’s disallowance of claims for refund of income taxes 
erroneously paid, or overpaid by the petitioner to the respond¬ 
ent, and alleges as follows: 

1. The petitioner is a Delaware corporation, with its princi¬ 
pal place of business in the District of Columbia. 

2. The taxes in controversy are an income tax for the 
calendar year 1939 in the amount of $2,136.20, and an income 
tax for the calendar year 1940 in the amount of $7,634.88. 

3. (a) On October 9, 1940, the petitioner paid to the re¬ 
spondent the sum of $2,136.20 as income tax for the calendar 
year 1939. On June 27, 1942, the petitioner filed with the 
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Assessor a claim for refund of an overpayment of income tax 
for the calendar year 1939 in the amount of $2,601.81. A 
copy for such claim for refund is hereto annexed as Exhibits 
“A-l” and “A-2 ” 

(b) During the calendar year 1941 and within two years 
prior to June 27, 1942, the petitioner paid the respondent 
the sum of $10,602.52, as income tax for the calendar year 
1940. On June 27, 1942, the petitioner filed with the Assessor 
a claim for refund of an overpayment of income tax for the 
calendar year 1940 in the amount of $7,634.88. A copy of 
such claim for refund is hereto annexed as Exhibits “B-l” 
and “B-2.” 

(c) On November 28, 1944, the Assessor, by and through 
J. R. Merrick, Administrator, Income Tax Division of the 
office of the Assessor, disallowed the two aforesaid claims for 
refund. A copy of the notice of such disallowance is hereto 

annexed as Exhibit “C.” 

2 4. The disallowance of the aforesaid claims for re¬ 

fund is based upon the following errors. 

(a) The Assessor erred in not holding that sales in the 
amount of $1,920,972.73 were made by the petitioner without 
the District of Columbia during the calendar year 1939, and 
that under the formula approved and employed by the As¬ 
sessor under similar circumstances, income of the petitioner 
for such year in the amount of $52,036.27 was from sources 
without the District of Columbia. 

(b) The Assessor erred in not holding that sales in the 
amount of $3,828,591.71 were made by the petitioner without 
the District of Columbia during the calendar year 1940, and 
that under the formula approved and employed by the As¬ 
sessor under similar circumstances income of the petitioner 
for such year in the amount of $152,697.44 was from sources 
without the District of Columbia. 

(c) The Assessor erred in disallowing the aforesaid claims 
for refund. 
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5. The facts upon which the petitioner relies as the basis 
for this proceeding are as follows: 

(a) The petitioner reported its income to the Assessor for 
income tax purposes for the calendar year 1939, and in com¬ 
puting net income and the tax thereon, the petitioner reported 
gross sales made by it within the District of Columbia in the 
amount of $3,154,428.36, during the calendar year 1939 and 
duly paid to the respondent an income tax based thereon; 
whereas, in fact, the sales made by petitioner within the Dis¬ 
trict during such year were in the amount of $1,233,455.63 
only. 

(b) The petitioner paid an income tax to the respondent 
for the calendar year 1939 in the amount of $4,272.41, whereas 
there was due by the petitioner to the respondent as an income 
tax for such year the sum of $1,670.76 only. 

(c) The petitioner reported its income to the Assessor for 
income tax purposes for the calendar year 1940 and in com¬ 
puting net income and the tax thereon, the petitioner re¬ 
ported gross sales made by it within the District of Columbia 
in the amount of $5,316,756.25 during the calendar year 1940, 
and duly paid to the respondent an income tax based thereon; 
whereas, in fact, the sales made by petitioner within the Dis¬ 
trict during such year amounted to $1,488,164.54 only. 

(d) The petitioner paid an income tax to the respondent 
for the calendar year 1940 in the amount of $10,602.52, where¬ 
as there was due by the petitioner to the respondent 

3 as an income tax the sum of $2,957.64 only. 

(e) The computation of the refunds here claimed 
set forth in Exhibits “A-2” and “B-2” of this petition. 

WHEREFORE, the petitioner prays that the Board may 
hear the proceeding, and reverse the ruling of the Assessor dis¬ 
allowing the aforesaid claims for refund and hold that the 
taxes claimed therein to have been erroneously paid or over¬ 
paid were in fact and law erroneously paid or overpaid, and 
order such refunds as claimed to be paid by the respondent 
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as in such cases provided, and for such other relief as to the 
Board may seem appropriate. 

Johnson & Wimsatt, Inc. 

By W. H. Leachman, 
Petitioner. 

JO V MORGAN 
Jo V. Morgan, 

Attorney for Petitioner , 

917 Southern Building, 

Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

W. H. Leachman, being duly sworn does on oath depose 
and say that he is the Vice President of the petitioner, John¬ 
son & Wimsatt, Inc., on whose behalf he signed the foregoing 
petition and is familiar with the statements contained therein, 
and that the statements contained therein are true, except 
those stated on information and belief, and those he believes 
to be true. 

W. H. Leachman. 


Subscribed and sworn to before me this 23d day of February. 
1945. 


George B. Earnshaw. 

Notary Public, D. C. 


COLLECTOR OF TAXES FOR THE 
DISTRICT OF COLUMBIA 


CLAIM FOR REFUND 

Under the provisions of Section 34 of the District of Co¬ 
lumbia Income Tax Act, this claim is hereby filed for the re¬ 
fund of $2,601.81 for income tax paid by this company to the 
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District of Columbia for the taxable year ended December 31, 
1939, such claim being based on the contention that $1,920,- 
972.73 of this company’s gross income was from sources with¬ 
out the District of Columbia and as such is not taxable in 
the District of Columbia. 

STATEMENT 

Johnson & Wimsatt, Inc., is a wholesale lumber dealer with 
offices located at Ninth Street and Maine Avenue, S. W. This 
company employs salesmen who call on other dealers both 
within and without the District of Columbia, and are paid on 
salary and commission bases. 

The greater part of the sales outside the District of Colum¬ 
bia are shipped direct from lumber mills located outside the 
District of Columbia, and hence are claimed to be non-taxable 
income. Some of these sales are by telephone to the general 
office, but such orders are credited to the efforts of the sales¬ 
men for the territory in which delivery is made and the sales¬ 
men who are on a commission basis are credited with their 
commissions on such sales. 

In support of this contention we quote from a recent de¬ 
cision by Corporation Counsel Richmond B. Keech, as follows: 

“Income from sales or personal property to the 
United States is considered as being from District 
sources only to the extent that such property is for 
delivery and use in the District # * 

A schedule showing the calculation of sales within and with¬ 
out the District and the amount of net income in the District 
is attached hereto. 

JOHNSON & WIMSATT, INC. 

By T. M. Grimes. 
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Subscribed and sworn to before me this 25th day of June, 
1942. Filed June 27, 1942. 

James McS. Wimsatt, 

Notary Public 


EXHIBIT “A-l” 

JOHNSON & WIMSATT, INC. 

WASHINGTON, D. C. 

ALLOCATION OF INCOME TO DISTRICT OF 

COLUMBIA 

YEAR ENDED DECEMBER 31, 1939 


Gross Sales Within and Without District of Columbia .... $3,154,428.36 
Gross Sales Direct Outside District of Columbia- 1,920,972.73 


Balance Sales Within District of Columbia_$1,233,455.63 

Percent Allocable to District of Columbia_ 39.102 

Total Net Income Reported-$ 85,44854 

Net Income Allocable to District of Columbia_ 33,41157 

Corrected Income Tax for District of Columbia_ 1,670.60 

Income Tax Paid to District of Columbia_ 4,272.41 


Income Tax Refundable-$ 2,60151 


EXHIBIT “A-2” 

6 COLLECTOR OF TAXES FOR THE 

DISTRICT OF COLUMBIA 

’ CLAIM FOR REFUND 

Under the provisions of Section 34 of the District of Colum¬ 
bia Income Tax Act, this claim is hereby filed for the refund 
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of $7,634.88 for income tax paid by this company to the Dis¬ 
trict of Columbia for the taxable year ended December 31, 
1940, such claim being based on the contention that $3,828,- 
591.71 of this company's gross income was from sources with¬ 
out the District of Columbia and as such is not taxable in the 
District of Columbia. 


STATEMENT 

Johnson & Wimsatt, Inc. is a wholesale lumber dealer with 
offices located at Ninth Street and Maine Avenue, S. W. This 
company employs salesmen who call on other dealers both 
within and without the District of Columbia, and are paid on 
salary and commission bases. 

The greater part of the sales outside the District of Colum¬ 
bia are shipped direct from lumber mills located outside of 
the District of Columbia, and hence are claimed to be non- 
taxable income. Some of these sales are by telephone to the 
general office, but such orders are credited to the efforts of the 
salesmen for the territory in which delivery is made and the 
salesmen who are on a commission basis are credited with their 
commissions on such sales. 

In support of this contention we quote from a recent de¬ 
cision by Corporation Counsel Richmond B. Keech, as follows: 

“Income from sales or personal property to the 
United States is considered as being from District 
sources only to the extent that such property is for 
delivery and use in the District * * 

A schedule showing the calculation of sales within and with¬ 
out the District and the amount of net income in the District 
is attached hereto. 


JOHNSON & WIMSATT, INC. 

By T. M. Grimes, 
Treas. 



8 


Subscribed and sworn to before me this 25th day of June, 
1942. Filed June 27, 1942. 

James McS. Wimsatt, 

Notary Public. 

EXHIBIT “B-l” 

JOHNSON & WIMSATT, INC. 

WASHINGTON, D. C. 

ALLOCATION OF INCOME TO DISTRICT OF 

COLUMBIA 

YEAR ENDED DECEMBER 31, 1940 


Gross Sales Within and Without District of Columbia_$5,316,756.25 

Gross Sales Direct Outside District of Columbia_ 3,828,591.71 


Balance Sales Within District of Columbia_$1,488,164.54 

Percent Allocable to District of Columbia_ 27.99 

Total Net Income Reported_$ 212,050.33 

Net Income Allocable to District of Columbia- 59,352.89 

Corrected Income Tax for District of Columbia_ 2,967.64 

Income Tax Paid to District of Columbia_ 10,602.52 


Income Tax Refundable-S 7,634.88 


EXHIBIT “B-2” 

8 COPY 

REGISTERED LETTER 

RETURN RECEIPT REQUESTED November 28, 1944 

Johnson & Wimsatt, Inc. 

9th and Maine Ave., S. W. 

Washington, D. C. 

Gentlemen: 

Reference is made to your claims for refund of in¬ 
come taxes for the calendar years 1939 and 1940 in 
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the amounts of $2,601.81 and $7,634.88, respectively, 
both of which have received our careful consideration. 
As we are not in agreement with your view that the 
income referred to in such claims is exempt from the 
tax, both claims for refund are, therefore, denied. 

Yours very truly, 


JRM/H 


J. R. MERRICK, 

Administrator, Income Tax Division . 
EXHIBIT “C” 


******** 


9 Appeal from the action of the Assessor in disallowing 

claims for refund of portions of income taxes for the 
calendar years 1939 and 1940. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINDINGS OF FACT 

1. The Petitioner, Johnson & Wimsatt, Inc., is, and during 
the years 1939 and 1940 was, a Delaware corporation, engaged 
in the wholesale lumber business, with its lumber yard and 
principal place of business in the District of Columbia. 

2. During 1939 its gross sales were $3,154,428.36. Of these 
sales, $1,920,972.73 were of merchandise which petitioner pur¬ 
chased from mills outside the District of Columbia, and which 
was delivered by such mills to petitioner’s customers outside 
of the District of Columbia, without having been in peti¬ 
tioner’s possession. 

3. During 1940 petitioner’s gross sales were $5,316,756.25. 
Of these sales, $3,828,591.71 were of merchandise which peti¬ 
tioner purchased from mills outside the District of Columbia 
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and which was delivered by such mills to petitioner’s customers 
outside of the District of Columbia, without having been in 
petitioner’s possession. 

4. The sales so made by petitioner for delivery 
10 by mills from outside of the District to petitioner’s cus¬ 
tomers outside of the District, were either contracted 
for by petitioner with its customers in the District of Co¬ 
lumbia, or if the sales were initiated outside of the District, 
were subject to confirmation by petitioner at its District of 
Columbia office. 

5. Petitioner filed its District of Columbia income-tax re¬ 
turns for 1939 and 1940. In each of these returns it reported 
its net income from all sales as $85,448.24 for 1939 and $212,- 
050.33 for 1940, and paid taxes on the amounts of net income 
so reported. The taxes so paid amounted to $4,272.41 for 
1939, $10,602.52 for 1940. On June 27,1942, it filed its claims 
for refund of $2,601.81 of its 1939 tax, and of $7,634.88 of 
its 1940 tax, being such proportions as to each year, of the 
taxes so paid by it, as its direct sales ouside the District of 
Columbia bore to its total sales. 

6. The Assessor disallowed each of these claims in its en¬ 
tirety, and petitioner thereupon, and within the time fixed 
by law’, appealed to this Board from such disallowances. Only 
$2,135.20 of the 1939 tax had been paid within two years prior 
to the filing of the claims for refund, and petitioner, at the 
hearing, reduced its claim with respect to 1939 to that amount. 

CONCLUSIONS OF LAW 

1. Title to the merchandise which was the subject of the 
direct sales made by petitioner out of the District of Colum¬ 
bia in 1939 and 1940, did not pass within the District of 
Columbia. 

2. Such sales did not result in taxable income from District 
of Columbia sources, within the meaning of Title II, section 
2(b) of the Act of July 26, 1939 (53 Stat. 1087); D. C. Code 
1940 sec. 47-1502(b). 
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11 3. The action of the Assessor in disallowing peti¬ 
tioner’s claims for refund was erroneous as to $2,136.20 

of the 1939 tax, and was erroneous in its entirety as to the 
1940 tax and should be reversed. 

4. Petitioner is entitled to a refund of $2,136.20 of its 1939 
income tax, and to a refund of $7,634.88 of its 1940 income 
tax. 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

12 Appeal from the action of the Assessor in disallowing 
claims for refunds of portions of 1939 and 1940 income 

taxes. 

OPINION 

In 1939 and 1940, petitioner, Johnson & Wimsatt, Inc., a 
Delaware corporation, was engaged in the wholesale lumber 
business, with its principal office and its lumber yard in the 
District of Columbia. During these years it sold certain mer¬ 
chandise in the District of Columbia which is not involved in 
this appeal, and substantial portions of its business consisted 
of sale of lumber pursuant to contracts of sale either made 
or confirmed at petitioner’s District office, to its customers 
without the District of Columbia, such merchandise being 
bought by petitioner from mills outside of the District and 
delivered by them directly to petitioner’s customers outside 
of the District. 

The question is whether the profits on such sales were from 
District of Columbia sources within the meaning of Tit. II, 
sec. 2(b) of the District of Columbia Revenue Act of 1939, 53 
Stat. 10S7 (D. C. Code 1940, sec. 1502-b). 

The case seems to be governed by the decision of the 
United States Court of Appeals of this District rendered May 
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20, 1946, in Electric Storage Battery Company v. Dis- 
13 trict of Columbia. 

In that case a tax had been assessed against a non¬ 
resident corporation on sales of merchandise, for which orders 
had been given to its agent in the District, thereafter shipped 
from its place of business in Philadelphia to the customer in 
the District. This Board had sustained assessments of in¬ 
come taxes on the net income from such sales, upon its findings 
that the sales had been made in the District of Columbia, and 
did not require confirmation at the seller’s place of business, 
and that the title to the goods had passed in the District, 
against the contention of the corporation that the sales had 
been made in Pennsylvania and that title had passed to the 
seller upon delivery by the seller to a contract carrier there. 
On review by the Court of Appeals, the Court held that 
whether the actual sales (as distinguished from the passage 
of title) were made in the District of Columbia did not affect 
the result, and based its decision that the income from the 
sales was not subject to the District tax, on its holding that 
the transfer of title had occurred outside of the District. 

Thus the decision of the Court of Appeals makes the place 
of passage of title the sole test of taxability. 

Measured by that test, the transactions here involved are 
not taxable by the District. It cannot be disputed that the 
title to the merchandise involved in this case did not pass 
in the District, as it was shipped from out-of-District mills 
directly to out-of-District customers. Petitioner is entitled 
to a refund of so much of the tax as was based upon these 
sales, with the exception of the portion of the 1939 tax which 
it had paid more than two years prior to the filing of its claim 
for refund. (D. C. Code sec. 47-1534.) 

LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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14 DECISION 

This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence 
adduced at the hearing on said petition, it is, by the Board, 
this 28th day of May, 1946, 

ADJUDGED AND DETERMINED, That the action of 
the Assessor in denying the claim of petitioner, Johnson & 
Wimsatt, Inc., for refund of income taxes assessed against it 
for the calendar years 1939 and 1940, be, and it is hereby re¬ 
versed as to $2,136.20 of petitioner’s 1939 income tax, and in 
its entirety as to petitioner’s 1940 income tax, and that said 
petitioner is entitled to a refund of $2,136.20 of its 1939 in¬ 
come tax and of $7,634.88 of its 1940 income tax, a total of 
$9,771.08. 


LAWRENCE KOENIGSBERGER 

Lawrence Koenigsberger 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

15 PETITION FOR REVIEW BY THE UNITED 
STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA OF A DECISION 
BY THE BOARD OF TAX APPEALS FOR 
THE DISTRICT OF COLUMBIA 

The District of Columbia, petitioner in this appeal (re¬ 
spondent below), by Vernon E. West, Corporation Counsel, 
D. C.; Chester H. Gray, Principal Assistant Corporation 
Counsel, D. C.; and Harry L. Walker, Assistant Corporation 
Counsel, D. C., hereby petitions for a review by the United 
States Court of Appeals for the District of Columbia of the 
decision of the Board of Tax Appeals for the District of 
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Columbia, entered May 28, 1946, determining that certain 
sales made by the respondent (petitioner below) during the 
years 1939 and 1940 did not result in taxable income from 
District of Columbia sources for those two years within the 
meaning of Section 2(b) of the District of Columbia Income 
Tax Act, 53 Stat. 1087. 


I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. 


II 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the question as to whether 
certain sales made by respondent during 1939 and 1940 re¬ 
sulted in income from District of Columbia sources and is 
therefore taxable under the District of Columbia Income Tax 
Act. 

16 (b) The respondent, Johnson & Wimsatt, Inc., is, 

and during the years 1939 and 1940 was, a Delaware 
corporation, engaged in the wholesale lumber business, with 
its lumber yard and principal place of business in the Dis¬ 
trict of Columbia. 

(c) Section 2(b) of the District of Columbia Income Tax 
Act of 1939 taxed “the taxable income from District of Co¬ 
lumbia sources” of every corporation and it was provided in 
Section 4(b) that “In the case of any corporation, gross in¬ 
come includes only the gross income from sources within the 
District of Columbia. The proper apportionment and allo¬ 
cation of income with respect to sources of income within and 
without the District may be determined by processes or 
formulas of general apportionment under rules and regula¬ 
tions prescribed by the Commissioners.” The Commissioners’ 
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regulations provided in Article 3(b)(1) that “Where gross 
income for any taxable year is derived from the manufacture 
and sale or purchase and sale of tangible personal property, 
the portion thereof to be allocated to the District shall be 
taken to be such percentage of the total of such income as 
the sales within the District during such taxable year bear 

to the total sales of the corporation for such taxable year 

* * # » 

• 

(d) During 1939 respondent’s gross sales were $3,154,428.36 
of which amount $1,920,972.73 were sales of merchandise 
which respondent purchased from mills outside the District 
of Columbia and which were delivered by such mills to re¬ 
spondent’s customers outside the District without having been 
in respondent’s possession. During 1940 respondent’s gross 
sales were $5,316,756.25 of which amount $3,828,591.71 were 
of sales of merchandise which respondent purchased from 
mills outside the District and which were delivered by such 
mills to respondent’s customers outside the District, without 
having been in respondent’s possession. The sales so made 
by respondent for delivery by mills from outside the District 
to respondent’s customers outside the District were either 
contracted for by respondent with its customers in the Dis¬ 
trict, or, if the sales were initiated outside the District, were 
subject to confirmation by respondent at its District of Co¬ 
lumbia office. 

17 (e) Respondent filed its District of Columbia in¬ 

come tax returns for 1939 and 1940. In these returns 
it reported its net income from all sales as $85,448.24 for 
1939 and $212,050.33 for 1940, and paid taxes on the amounts 
of net income so reported. The taxes so paid amounted to 
$4,272.41 for 1939 and $10,602.52 for 1940. On June 27, 1942, 
respondent filed a claim for refund of $2,601.81 of the amount 
paid as its 1939 District of Columbia income tax, and also 
filed a claim for refund of $7,634.88 of the amount paid as 
its District of Columbia income tax for 1940. The amounts 
claimed as refunds were such proportion of the taxes paid 
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by respondent for each year, as the sales made by it for de¬ 
livery outside the District bore to the total sales. 

(f) The Assessor of the District of Columbia disallowed 
both of respondent’s claims for refund. On February 24, 1945, 
respondent filed a petition with the Board of Tax Appeals 
appealing from the action of the Assessor in disallowing such 
claims for refund. 

(g) The claim of respondent for refund of $2,601.81 of the 
amount paid by respondent as its 1939 District of Columbia 
income tax was reduced at the hearing before the Board to 
$2,136.20. This resulted from the fact that only the latter 
amount had been paid within the statutory period of two 
years prior to the time when the claim for refund had been 
filed. ‘ 

(h) After the hearing of the case, the Board of Tax Ap¬ 
peals entered its findings of fact, conclusions of law, opinion 
and decision on May 28, 1946. 

While finding that the sales in question made by respond¬ 
ent for delivery by mills from outside the District to pur¬ 
chasers outside the District were either contracted for by re¬ 
spondent with the purchasers in the District, or, if initiated 
outside the District, were subject to confirmation by respond¬ 
ent at its District office, the Board concluded as a matter of 
law that such sales did not result in taxable income from 
District sources within the meaning of Title II, Section 2(b) 
of the Act of July 26, 1939, supra. 

18 (i) The Board also concluded as a matter of law 

that title to the merchandise which was the subject 
of the sales in controversy did not pass within the District, 
and in its opinion held that the decision of the United States 
Court of Appeals for the District of Columbia in Electric 
Storage Battery Co., Inc., v. District of Columbia, Nos. 8997, 
8998, decided May 20, 1946, made the place of passage of title 
the sole test of taxability, and that, therefore, the sales in 
question did not result in taxable income from District of 
Columbia sources. 
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(j) In its decision the Board of Tax Appeals reversed the 
action of the Assessor denying the claim of respondent for 
refund with respect to $2,136.20 of the amount paid by re¬ 
spondent as its 1939 District of Columbia income tax and in 
the amount of $7,634.88 of the amount paid by respondent as 
its District of Columbia income tax for 1940. 

(k) It is the contention of the District that the Board was 
in error in holding that the decision of the United States 
Court of Appeals for the District of Columbia in Electric Stor¬ 
age Battery Co., Inc., v. District of Columbia, supra, made 
the place of passage of title the sole test of taxability. It is 
the further contention of the District that the income re¬ 
ceived by respondent from sales contracted for by respondent 
with its customers in the District of Columbia, including in¬ 
come from sales initiated outside the District, but subject 
to confirmation by respondent at its District office, was taxable 
income from District of Columbia sources within the mean¬ 
ing of said Section 2(b) of the District of Columbia Income 
Tax Act. 

Ill 

The District, being aggrieved by the conclusions of law, 
opinion and decision of the Board of Tax Appeals desires to 
obtain a review thereof by the United States Court of Appeals 
for the District of Columbia. 

TRANSCRIPT OF TESTIMONY 


72 Mr. Walker: I have changed my mind. I want to 
put Mr. KissingeF on the stand. 

M. J. Kissinger, being first duly sworn on behalf of the 
respondent deposes and says: 

Direct Examination 

******** 

By Mr. Walker: 

Q. State your name. A. M. J. Kissinger. 
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Q. Where are you employed? A. Assessor’s office, income 
tax division, District Government. 

Q. What capacity? A. As an income tax examiner. 

**#####* 

Q. Did you have occasion to examine into the matter of 
the 1939 and 1940 income tax returns of Johnson & Wimsatt 
Company? A. Yes. 

Q. And did you examine these—and did you confer with 
or seek information from the Johnson & Wimsatt Company^ 
or its representatives? A. I Did. 

Q. In that connection? A. Yes. 

Q. Did you request any information as to where the audits 
for the sale of the lumber sold by Johnson & Wimsatt 
73 Company during those two years were? A. I did. 

Q. Tell what information you did get and from 

whom? 

By Mr. Morgan: I object to this line of testimony unless 
he testifies with whom he had a conference. 

By the Board: That’s well taken. 

A. I had at first discussed the matter with Mr. Riley. 

By the Board: Is that the man who testified here? 

A. Yes. He furnished some information, and based upon 
this information we arrived at our conclusions with respect to 
the liability of the taxpayer during the years 1939 and 1940. 

Q. Now, did Mr. Riley tell you where the orders for the 
lumber were accepted or were subject to confirmation by the 
taxpayer? A. Yes. 

• »***•*« 

Q. He told you with respect to orders in 1939 and 1940? 
A. We were discussing matters in general and he did tell me 
that. 

Q. What did he tell you? A. He informed me that the 
company had a salesman on the road and located in other 
cities. That these orders placed with this Company were all 
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subject to acceptance here in the District of Columbia. 

By Mr. Walker: That’s all. 

Cross Examination 

\ 

V 

By Mr. Morgan: 

Q. Did he tell you where the material was delivered? A. 
Yes. 

74 Q. Where delivered? A. The merchandise was de¬ 
livered directly to the customer in the District and in 
some cases to points without the District. 

Q. Did he tell you that was part of his agreement that he 
deliver? A. Oh, yes. 

Q. And that he was required to deliver it out in Maryland— 
to the purchaser in Maryland? A. Yes, in some instances. 

Q. Whatever the case might be? A. Yes. 

Q. Who told you he had salesmen there? A. In some in¬ 
stances. That some orders were placed through the salesmen 
and other instances they were placed directly with the office. 

Q. Salesmen of Johnson & Wimsatt Company? A. It is 
my recollection that they were from there and he also stated 
some brokers. 

Q. As representative of Johnson & Wimsatt Company? 
A. Yes. 


**•••«** 


75 Mr. Riley heretofore duly sworn and testified re¬ 
called. 


Redirect Examination 
By Mr. Morgan: 

Q. Mr. Riley, do you remember when this gentleman who 
just testified came to see you about your claim for refund? 
A. Yes, sir. 


* 




* 


\ 


20 

Q. Mr. Riley, in these transactions—these sales outside the 
District were you required to deliver the lumber to the pur¬ 
chaser before you could collect your money? A. Sure. 

By the Board: I don't think you mean that. I think you 
mean the lumber had to be delivered before you could 
collect. 

76 Mr. Morgan: Of course, he meant vicariously, of 
course. 

By the Board: I though it was your contention that the 
agent, carrier was the agent of the mill, and they didn’t get 
their money before the merchandise was delivered. A. That’s 
right. 

By Mr. Morgan: And the order which you accepted pre¬ 
ceded that fact? A. Yes. 

By the Board: You mean a written order? 

By Mr. Morgan: The written order which they accepted 
preceded the delivery. 

By Mr. Walker: Those orders were sales outside the Dis¬ 
trict which have been described as direct sales were accepted 
by you in the District, were they not? A. Yes. 

Q. In 1939 and 1940? A. Yes. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9384. 


DISTRICT OF COLUMBIA, 

Petitioner, 


v. 


JOHNSON & WIMSATT, INC., a corporation, 

Respondent . 


BRIEF FOR RESPONDENT. 


THE FACTS. 

The facts are shown by the record may be succinctly 
stated as follows: 

With respect of sales of lumber here involved the re¬ 
spondent was a wholesaler. Such sales resulted from orders 
obtained by its salesmen outside the District of Columbia, 
and from orders sent to respondent’s office in the District 
of Columbia by its customers outside the District. All of 
such orders were subject to acceptance by respondent at its 
Washington office. (Joint Appendix, 19 and 20). To that 
extent, and to that extent alone were the sales “contracted 
for,” as found by the Board of Tax Appeals (see Joint 
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Appendix 10). The “Transcript of Testimony” found on 
pages 17 to 20, inclusive, is the only testimony on that sub¬ 
ject and on the nature and scope of respondent’s contrac¬ 
tual relation with its customers. In accordance therewith 
the respondent was required to deliver the lumber to its 
customers outside the District (Joint Appendix 19). Such 
delivery was a prerequisite to demanding payment, and 
was the last act or fact in the transaction of sale (Joint 
Appendix 20). The lumber was purchased from a mill out¬ 
side the District. The mill as the agent of the respondent 
effected such delivery by common carrier (Joint Appen¬ 
dix 20). 

The taxable years here involved are 1939 and 1940. 

ARGUMENT. 

Concerning Petitioner’s Point No. 1. 

The petitioner is aggrieved by the statement by the Board 
of Tax Appeals to the effect that under the decision of this 
Court in Electric Storage Battery Co. v. District of Co¬ 
lumbia, .... U. S. App. D. C., 155 F. 2d 867, the sole 

question for determination was whether title to the mer¬ 
chandise passed within or without the District of Columbia. 

Counsel for the respondent understands the decision in 
the Electric Storage Battery Co. case to mean that in sales 
of the character involved in that case( as is true in all sales 
of personalty, except in extremely rare instances) title 
passes upon delivery, in other words, the sale then takes 
place, the transaction is then completed, and the last act 
or fact therein has then occurred; and that income growing 
out of a sale is earned, or has its source in the place where 
the sale takes place. 

It should here be stated that in a trinity of recent cases, 
McLeod v. J. E. Dilworth Co., General Trading Co. v. State 
Tax Commission, and International Harvester Co. v. De¬ 
partment of Treasury, the Supreme Court decided that, in 
instances where “sale” was the basis for the tax, whether 
sales or gross income, the passing of title by delivery of 
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the personalty involved was the test of locale of taxability. 
Mr. Justice Rutledge in his dissenting opinion in those 
cases (322 U. S. 349) leaves no doubt that the passing of 
title was the sole factor in determining the validity of the 
sales and income taxes. To the same effect is Commissioner 
v. East Coast Oil Co., 85 F. 2d, 322. 

Concerning Petitioner’s Point No. 2. 

In Eastman Kodak Co. v. District of Columbia, 76 U. S. 
App. D. C. 339,131 F. 2d 347, it was definitely held that the 
entire income from a sales transaction is earned, or has its 
source, in the place where the sale takes place. 

The intent and spirit of the decision in the Eastman Ko¬ 
dak Co. case is that all of the income flowing from a sale 
of personalty is earned, or has its source in one place, 
namely, where the sale takes place. That is the intent and 
spirit of the Federal and Tax Court decisions dealing with 
the early Internal Revenue Acts, whose pertinent language 
is identical with that of the District of Columbia Tax Act, 
and upon which this Court relied in the Eastman Kodak 
Co. case; and it is the theory of McLeod v. J. E. Dilworth 
Co. supra; General Trading Co. v. State Tax Commission, 
supra; and International Harvester Co. v. Dept, of Treas¬ 
ury, supra. 

In Richard L. Birkin et al., 5 B. T. A. 402, goods were 
manufactured in England and sold in the United States. 
The entire income from such sales was taxed, under Revenue 
Act of 1918, identical with the District law. The Board of 
Tax Appeals sustained the tax, and among other things 
said: 

“Since under our law the conversion of capital ap¬ 
preciation into profit by sale is income and not capital, 
and since in this case profit was entirely acquired in 
the United States, the effect of taxing it is simply to 
tax income derived in this country. * * * Congress made 
no apportionment and none may be imported into the 
statute.” 
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Unlike several States, there is no law or regulation in 
the District of Columbia permitting the allocation of in¬ 
come in unitary businesses, 'where certain factors, namely 
payroll, tangible property, amount of sales and others, are 
employed, so as to allocate a certain portion of the income 
from sales to the various steps or procedures leading up to 
the actual sale or delivery, such as manufacturing, engi¬ 
neering, solicitation of orders, and the like. True, the Dis¬ 
trict, in order to more conveniently determine the net in¬ 
come from sales made within its borders by unitary busi¬ 
nesses has adopted an apportionment method, whereby 
there is assumed to have been earned in the District that 
proportion of the taxpayer’s entire net income as amount 
of sales in the District bears to the taxpayer’s entire sales. 
It is, however, no recognition that any part of income from 
sales within or without the District is, respectively, earned 
elsevrhere, and is in no wise what is generally understood 
as “allocation of income”. It is, as stated above, merely 
a method of convenience. Separate accounting of the Dis¬ 
trict transactions can be required by the Assessor, if he 
believes such method more clearly reflects the income from 
sales in the District. These observations lead naturally to 
an inquiry as to where sales to customers outside the Dis¬ 
trict actually and legally took place. 

The facts, as disclosed by the Findings of Fact made by 
the Board of Tax Appeals and that portion of the Tran¬ 
script of Testimony found on pages 17 to 20 of the Joint 
Appendix, disclose that the respondent for its own account 
bought lumber from mills outside the District of Columbia, 
and sold it to its customers outside the District of Colum- 
• bia under the arrangement whereby the respondent was 
required to deliver the lumber to the customer without the 
District before it could demand payment. Such sales were 
the result of orders in many instances procured by sales¬ 
men of the respondent outside the District of Columbia, 
and in other instances by orders sent directly to the office 
of the respondent in the District of Columbia. All of the 
orders were subject to acceptance in the District of Colum- 
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bia. To that extent, and to that only, can it be said that 
sales were “contracted for” in the District of Columbia. 

It is the contention of the respondent that the sale of 
lumber to its customers outside the District of Columbia 
did not take place until such lumber was delivered to such 
customers; that title passed upon such delivery; and that 
income from such sales was then and there earned. Elec¬ 
tric Storage Battery Co. v. District of Columbia, supra. 

The petitioner in its brief takes the position that where 
orders for the sale of lumber are subject to acceptance in 
the taxpayer’s office in the District of Columbia, but deliv¬ 
ery made outside its borders, the income derived from such 
transaction is taxable by the District. Is it to be under¬ 
stood that the petitioner will admit non-taxability when the 
facts are reversed, namely, where the orders are subject to 
acceptance without the District but delivery is made there¬ 
in? If so, it will be a departure from the consistent posi¬ 
tion of the petitioner since the income tax law was adopted. 
Or does the petitioner maintain that some portion of the in¬ 
come from a sale under the above circumstances should be 
allocated or apportioned to the foreign jurisdiction and 
some to the District. If so, where is the legal authority or 
justification for such allocation or apportionment? The pe¬ 
titioner denied that there was any such authority in the 
Eastman Kodak Company case, and this Court sustained 
it. It was a case of all or nothing, and properly so. As was 
said by the Board of Tax Appeals (now U. S. Tax Court) 
in Richard L. Birkin, et al., supra, 11 Congress made no ap¬ 
portionment and none may be imported into the statute. ’ ’ 

There is nothing in the acceptance of orders upon which 
an income tax can be hung. The respondent did not earn any 
income when it accepted an order any more than a manufac¬ 
turer when he fabricates goods. The respondent had yet to 
acquire the lumber and to deliver it to the purchaser out¬ 
side the District. Until that was done there was no sale, 
no profit, no income. 

In R. F. Dorn, et al., 12 B. T. A. 1102, the taxpayer main¬ 
tained an office in New York. The taxpayer bought goods in 
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the United States and sold them to foreign customers for 
delivery outside the United States on orders accepted in 
the New York office of the taxpayer. Under the pertinent 
section of the 1917 Revenue Act, taxing “income from 
sources within the United States,” an income tax by the 
United States on income derived from such sales was held 
to be invalid. 

The principle is succinctly and cogently stated in Com¬ 
missioner v. East Coast Oil Co., supra, in this language: 

“No profit resulted from the mere execution of the 
contracts. The oil was delivered to the buyer in Mexico. 
When title passed the profit was earned in Mexico.” 

Counsel for the petition seems to find the East Coast Oil 
Co. a stumbling block in the progress of their argument and 
labor a great deal to remove it, even going to the length of 
quoting, apparently as an authority, the argument made by 
the then Solicitor General in his application for a writ of 
certiori, which was denied. Apart from its novelty, the 
citing of the argument of the Solicitor General does serve to 
impress one with the fact that the Supreme Court must 
have been convinced of the correctness and validity of the 
decision of the Circuit Court of Appeals to have ignored 
such a plea by the Solicitor General. It is not often done 
in tax cases. Moreover, the Supreme Court did not take an 
interest in the contention that there was any real conflict 
in principal/between the East Coast Oil Co. case and Com- 
pania General v. Collector, 279, U. S. 306, for the obvious 
reason that there is none. This Court in the Eastman Ko¬ 
dak Co. case, did not discern any. Nevertheless, we find 
extended and labored argument in petitioner’s brief that 
there is such conflict and that this case should be decided 
on the theory of Compania General case, assumed by the pe¬ 
titioner, we suppose, as supporting the contention that the 
acceptance of orders in the District will support a tax on 
income derived from sales resulting from such orders, but 
made outside the District. 
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Actually, the Compania General case is an unsatisfactory 
precedent for any rule or principle, except that the sale 
takes place, and the income, therefore, is earned in the 
place wherein is done the last step or procedure in the sale 
transaction, which is exactly what was held in the East 
Coast Oil Co. case, and in the Eastman Kodak Co. and 
Electric Storage Battery Co. cases, and all the other cases 
on which the respondent relies. In the Compania General 
case, the taxpayer sought to have the administrative and 
judicial interpretations of the Revenue Act of 1917 (iden¬ 
tical with the District of Columbia Income Tax Act), name¬ 
ly, that income is earned where sale takes place, applied in 
a case involving an income tax assessed by the Philippine 
Islands. The stipulation concerning taxpayer’s business 
was apparently poorly drawn, and to use the language of 
the Supreme Court, it did “not appear whether the con¬ 
firmation was, in such case, given by the Philippine branch 
director to the buyer, or was the final act consummating the 
sales within the Philippine Islands, or whether, as the trial 
court and petitioner seem to have assumed, it was a mere 
approval or ratification of the negotiations had by peti¬ 
tioner’s American agent, * * The stipulation was so un¬ 
satisfactory, and there being upon the Compania General 
the double burden of taxpayer and appellant, there was 
nothing left for the Supreme Court to do but affirm the 
decision of the Supreme Court of the Philippine Islands. 
As the Supreme Court said: 

“The ambiguous phraseology of the stipulation fail¬ 
ing to disclose precisely how the business was done, 
we may not speculate as to its actual character, (citing 
cases). 

“The burden is on him who seeks recovery of a tax 
already paid to establish the facts which show its in¬ 
validity. (Citing cases). Further, in the absence of a 
clear showing of error, this Court should be slow to 
reverse the judgment of a territorial court on questions 
of fact, or of local law. (Citing cases). For the reason 
indicated, the stipulation here does not sustain the 
burden resting on petitioner.” 
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How the petitioner can get any comfort from the Covi¬ 
poma General case is hard to see, when in this case it is 
undisputed that “the final act consummating the sales” 
took place without the District of Columbia. 

CONCLUSION. 

For the reasons stated, the decision of the Board of Tax 
Appeals for the District of Columbia should be affirmed. 

Respectfully submitted, 
v Jo. V. Morgan, 

m ' • Attorney for Respondent. 










